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The Late Ex-Chief Justice William Penn Lyon 


ot Wisconsin 


By DUANE Mowry 


HE announcement of the death at 

San Jose, California, on the 4th 
of last April, of the Hon. William Penn 
Lyon, a former Justice and Chief Jus- 
tice of the Supreme Court of Wisconsin, 
brings to mind the public career of one 
of Wisconsin’s eminent citizens and 
worthy public servants. 

Justice Lyon ceased to be a member 
of the Supreme Court of Wisconsin on 
January 1, 1894, after having served as 
one of its members for twenty-three 
years, the last two years of which period 
he was its Chief Justice ex officio. Prior 
to his appointment to the bench of the 
Supreme Court in 1871, Justice Lyon 
was one of the judges of the Circuit 
Court, having served in that capacity 
for five years, his home town being 
Racine. After his retirement from the 
Supreme Court, Justice Lyon was one 
of the members of the State Board of 
Control, which had under its immediate 
care and charge the several penal and 
charitable institutions of the state. Re- 
cently Mr. Lyon had been living at the 
home of a daughter, Mrs. J. O. Hayes, at 
San Jose. 

The subject of this notice was born 
in Chatham, Columbia County, New 


York, October 28, 1822. He was, there- 
fore, at the time of his death, in his 
ninety-first year. His early education 
was obtained in the country schools of 
New York and in his father’s store. 
This was supplemented by a year’s 
training in select schools. In 1841, with 
his father, he came to Wisconsin. He 
began the study of law in 1844, and was 
admitted to the bar in 1846. He moved 
to Racine, Wis., in 1855, and lived there 
until the breaking out of the Civil War. 
He was district attorney of his county 
and a member of the state legislature in 
1859 and 1860, in the latter session being 
elected speaker of the assembly. 

Mr. Lyon’s ancestors were Quakers, a 
faith to which he always clung. Regard- 
less of his religious faith, however, when 
Fort Sumter was fired upon, he raised a 
company and went to the front as a part 
of the Eighth Regiment, the famous 
Eagle regiment. Later he was promoted 
to the colonelcy of the Thirteenth regi- 
ment of Wisconsin volunteer infantry, 
serving with bravery and distinction, 
and was brevetted a_brigadier-general 
at the close of the war. 

Justice Lyon’s record on the bench of 
the highest court in Wisconsin was above 
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reproach and highly honorable, if not 
pre-eminent. It is quite possible that 
that record was, by comparison, some- 
what dimmed by reason of the greater 
ability, not to say brilliancy, of some of 
his associates, particularly Chief Jus- 
tices Dixon, Ryan and Orton. Never- 
theless his judicial career was charac- 
terized by industry, integrity and a firm 
and steadfast purpose to administer 
legal justice in accordance with law and 
the rules of the court. He was an excep- 
tionally conscientious judge and his 
opinions are absolutely free from the 
external influence which sometimes influ- 
ence courts. 

One of the notable opinions which 
Justice Lyon wrote for the Court is re- 
ported in the 76 Wis. 177, and is entitled, 
State ex rel. Weiss et al. v. District Board 
of School District, etc. The opinion dis- 
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cusses the question of the reading of the 
Bible in the common schools of the 
state; holds that such reading, though 
unaccompanied by any comment, has a 
tendency to inculcate sectarian ideas, 
and is, therefore, sectarian instruction 
within the meaning of the constitutional 
provision, which prohibits such instruc. 
tion. The opinion is exhaustive, was, 
evidently, prepared with great care, 
and seems to have had the effect to 
settle, for all time, the very interesting 
and delicate questions there considered. 
There are those who believe that Jus- 
tice Lyon, in writing this opinion, deliy- 
ered the views of the Court when his 
own sympathies were very much the 
other way. Be that as it may, his death 
marks the passing of a noble character, 
a kind altogether too rare both on the 
bench and off of it. 





A Warranty Deed 


By Guy BLUE 


A NOTARY dreamed of the woodland, 
Of blue grass, of meadow and glade; 
Of the stream that watered the valley; 
Of the cottage deep set in the shade. 


He drafted a deed to the landscape, 
No Section or Range did he state; 

The jurat was minus the county, 
The deed bore never a date. 


The record was not what he’d have it, 
For a dreamer must sometime awake; 
And clients may possibly tumble 
To a thing that is wholly a fake. 
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But a deed from these grantors and grantee 
To the buyer next making the call 

Sends mistakes to vanish in thin air, 
For error ts nothing at all. 





Our Grotesque Inheritance Laws 


By HENRY WINTHROP BALLANTINE 


DEAN OF THE LAW SCHOOL 


UNIVERSITY OF MONTANA 


66 [NHERITANCE Laws” I use in 

the popular sense to cover all laws 
relating to the privilege of succeeding 
to the property of a deceased owner, 
and of making post mortem dispositions 
by will. If any part of our law is to 
come in for well-merited criticism, this 
part may well claim the palm as being 
the most unreasonable, antique, pur- 
blind, misdirected and anti-social of 
the entire system. 

What must we say of that law which 
admits the possibility of a father’s dis- 
inheriting his children and leaving them 
without support, even though they be 
infants of tender years, or be utterly 
helpless and afflicted; a law, which in 
spite of needs which beg for fatherly 
justice and pity, grants him the power 
to give all to strangers who are happily 
circumstanced, and to leave his off- 
spring objects of public charity, a 
charge upon public alms? (See Meier 
v. Buchter, 197 Mo. 68; note in6 L.R.A. 
(n.s.) 202.) 

As Sir Henry Maine says in his 
“Village Communities’: “The power 
of free testamentary disposition implies 


the greatest latitude ever given in the 
history of the world to the volition or 
caprice of the individual.” 

Compulsory portions of the personal 
property were formerly prescribed by 
the common law in favor of the widow 
and children, who were assured of their 
“reasonable parts’’ or shares of the 
goods, but the power of disposition was 
extended and made absolute, until the 
testator could, as now, make a will 
entirely unjust, unreasonable or even 
cruel, disinheriting his family and divert- 
ing his estate from every relative or 
dependent to utter strangers. The only 
restraints upon disinheritance are the 
wife’s right of dower, and the com- 
munity property system which takes 
its place in some of the western states, 
the provisions for homesteads, and the 
temporary support of the family. This 
almost unlimited power of disposition 
in English and American law, in dero- 
gation of the claims of a man’s own 
immediate family, goes farther than the 
law of any other civilized nation. 

Under English and American law, 
there is, as a rule, no necessity for leav- 
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ing a child a shilling, or even mentioning 
him at all, in order to disinherit him 
effectually. By some American statutes 
pretermitted children and their issue are 
allowed to take the same share as if 
the testator had died intestate. This 
does not limit the disposing power or 
compel the testator to provide for any 
child, but merely protects the child 
against omission by reason of forget- 
fulness and oversight, which may arise 
in sickness and old age. 

By the German Civil Code a testator 
must appoint his issue or spouse as 
successors to at least one-half of the 
natural and certain portion reserved 
to them as heirs-at-law, or disinherit 
them on some recognized ground of 
disinheritance. It is recognized that 
as the family of a man have claims upon 
him while living so that he may be 
compelled to provide his wife and chil- 
dren with the necessaries of life, so these 
natural obligations do not cease with 
his death, and his power to disinherit 
his widow and surviving children is 
accordingly limited. 

The demerit or lack of claim of a 
man’s kin are no more observed than 
their needs by our law of inheritance. 
As if to demonstrate how little of merit 
or public policy enters into the title of 
the heir, it is held by most of our courts 
that they cannot disregard the course 
of descent and distribution prescribed 
by statute to divert the succession, 
even from those unworthy heirs who 
have murdered their ancestors. Thus, 
it is held that a son who murders his 
father for the inheritance may take 
both a legal and beneficial interest by 
descent, and will be presented by the 
law with the fruits of his crime. (Car- 
penters’ Estate, 170 Pa. State 203; 
McAlister v. Fair, 72 Kan. 533; see 
also Note 3 L. R. A. (n. s.) 726.) A 
few states, however, by recent statutes, 
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debar the heir who unlawfully causes the 
death of his ancestor from all share 
in his estate, and some courts have 
reached this result by judicial legislation, 

Under the German Code, the heir-at- 
law or testamentary heir may be sub- 
jected to forfeiture by judicial declara- 
tion of unworthiness, if by wilful or 
unlawful act he has caused or attenipted 
to cause the death of the deceased; if 
by fraud or threats he has prevented 
his making or revoking, or compelled 
him to make or revoke a will, or if he 
has forged any will. Under such cir- 
cumstances, his right of inheritance 
is treated as if he had pre-deceased the 
testator. (Schuster, Principles of Ger- 
man Civil Law.) 

It is evident from these illustrations 
how backward our law is as compared 
with that of other civilized countries. 

It is worth while to pause for a 
moment and ask ourselves why the 
state should at all recognize the trans- 
mission of property on death, testate or 
intestate, and what purposes our inheri- 
tance laws should aim to subserve. 

We are accustomed to conceive that 
ownership is permanent and perpetual, 
and that the privilege of inheritance 
and testamentary disposition is part 
of the law of nature. You say to your- 
self, ‘‘I have a right of course to dispose 
as I see fit of what is mine, without 
consulting any one else.” 

Yet, as Blackstone points out, the 
idea of absolute property forever in any 
one individual is a fiction. We are 
apt to mistake for a natural inherent 
right what we find established by law 
or inveterate custom, and what may 
perhaps be handed down to us from a 
selfish, rude and semi-barbaric society. 
It is recognized by practically all courts 
that the privilege of inheritance or of 
making wills is not a vested right which 
the state is compelled by the Constitu- 
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tion to leave inviolate. The Supreme 
Court of Wisconsin seems to be the only 
court which asserts that the right to 
give or take property by will or by 
inheritance is a natural right incident 
to ownership which is protected by the 
Constitution, and which cannot be 
taken away or substantially impaired 
by the legislature. The Wisconsin 
court, in a grandiloquent opinion, has 
held that the legislature cannot abolish 
inheritance or wills, and that if the 
power of disposition were confined to 
the life of the owner, this would ‘‘turn 
every fee simple title into a mere estate 
for life, and thus, in effect, confiscate 
the property of the people once every 
generation.”” (Nunnemacher v. State 
(1906) 129 Wis. 190; 9 L. R. A. (n.s.) 
121, note; see also Minot v. Winthrop, 
162 Mass. 113; 26 L. R. A. 259.) The 
point of view of the Wisconsin court is 
that government is formed primarily 
to preserve the property of individuals 
and the dignity of individual posses- 
sions, rather than to assert the rights 
and welfare of the whole people. 

It may be admitted that there is a 
natural right in children to inherit the 
property of their parents to some extent, 
and that all legal and moral claims 
against the deceased should be a charge 
on his estate. But it is well recognized 
that, aside from these exceptions, the 
transmission of property after death 
is a mere matter of grace, subject at 
any time to be modified or taken away 
if not found wise or beneficial. Of 
the Wisconsin case it has been said: 
“Not a single other case can be found 
to support it, and it is opposed to the 
views of all historians of the law and of 
all economic writers.” (9 L. R. A. 
(n.s.) 121, note.) 

The wife and children are entitled 
to a reasonable portion of the estate, 
but it by no means follows that they 
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are entitled to the whole. Dependents 
should not be left in poverty, but neither 
justice to the deceased, nor the good of 
the state, nor the good of the heirs 
requires that they be left in idleness 
and luxury. It has been suggested 
that $50,000.00 or $100,000.00 would 
be a sufficient provision, even for the 
son of a millionaire. Parents might 
well succeed to a certain percentage 
at least, of the estate as an indemnity 
and reward for the expense of rearing 
and educating their children. Brothers 
and grandparents and collateral rela- 
tives, like uncles and aunts, nephews 
and nieces and cousins, would ordi- 
narily have no claim to support from 
the deceased and no just title as heirs 
to his estate. 

There is no reason but tradition why 
collateral relatives, not dependent on 
the deceased, who may live ina different 
country from him, who probably never 
expected anything from the dead man, 
never did anything for him and who 
would not have felt called upon to 
assist him in any way, should take 
from him at all by inheritance. In such 
cases, even the most conservative law- 
yer will admit, the state should be 
recognized as the successor best entitled. 

Gifts by will should be valid only 
to a limited amount to secure a reason- 
able indulgence of the wishes of the 
owner, and a protection against in- 
gratitude and disrespect toward old 
age in its infirmity, and at the same 
time, the rights of the wife and children 
and the interests of the state should be 
fully recognized and protected. 

Our system is absolutely inconsistent 
on its face, and by its history, with any 
natural or inherent rights to dispose or 
succeed on death. For a long period 
in English history there was no right 
to dispose of land by will. If, however, 
the testator has a right to dispose of 
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land by will, the heir has no very strong remote, how rich, or how undeserving 
right of inheritance, and if the heir has they may be. Property is allowed to 
any just claim to inherit, the testator revert or escheat to the state only by 
has no right to dispose freely by will. accident or as a last resort to prevent 
If a remote relative has any right to a scramble when all other possible or 
inherit, he should not be entirely impossible claimants have been ex. 
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excluded by one who stands in closer 


relationship. 
Natural right would suggest that 


accumulations of property, little of 


which the deceased can have produced 
himself, should on his death go to the 
common benefit of society, except so 
far as needed to satisfy the legal and 
moral obligations of the owner, who 
has perforce abandoned them. Unless 
some claimant can come forward and 
show a valid and meritorious title, the 
estate should become vested in the 
commonwealth as bona vacantia. 

The most serious indictment of our 
inheritance laws is their utter failure 
to recognize what jurists and economists 
alike assert should be the most funda- 
mental purpose of the law regulating 
succession to property on the death of 
the owner; namely, the paramount 
policy of promoting the just distribution 
of wealth. (Jas. Morton, Jr., Theory 
of Inheritance, 8 Harv. Law Rev. 161; 
Prof. Ely, 153 N. Am. Rev. 54; Mill, 
Principles Pol. Econ. Bk. 2, Ch. 2, Sec. 
3.) Inheritance taxes are an incipient 
recognition of the true policy, being 
not so much in the nature of taxes as 
of a succession pro tanto by the state. 
But for the most part, our spendthrift 
law squanders perhaps its greatest oppor- 
tunity to advance economic and social 
justice, in order to make royal presents 
to unworthy favorites of fortune, or to 
indulge to the uttermost the selfish in- 
dividualism of the testator. 

If the owner does not exercise his 
caprice and make a will, the law provides 
that his whole estate shall be divided 
among his relatives, no matter how 


hausted. It is scarcely surprising that 
certain portions of our legal fabric, like 
the laws of inheritance, which we have 
derived so largely from an age when 
the functions of the state were little 
developed, and when government itself 
was a private matter, should seem 
almost to ignore the existence of public 
interests or the rights of the state and 
the community at large. The time has 
come to put social justice in the first 
place. 

Our scheme of dealing with property 
on the death of the owner never arose 
from philosophic or scientific considera- 
tions of public policy nor from refined 
speculations as to whether it was a 
desirable social and economic institu- 
tion; it simply grew up empirically 
from selfish individual instincts, and 
the customs of a rude society, in which 
powerful families sought to perpetuate 
their position and wealth for them- 
selves. 

The privilege of transmitting prop- 
erty rights to one’s heirs or nominees by 
will, no doubt appeals powerfully to 
the cupidity of property owners and 
their families, and would be reluctantly 
parted with. In feudal times inheri- 
tance well subserved the policy of the 
law to build up family prestige and 
perpetuate a powerful landed §aris- 
tocracy. But whether in its present 
form it tends to make men more useful 
citizens and members of society or 
subserves our theoretical policy of afford- 
ing equal opportunity to all by reward- 
ing persons for their efforts rather than 
for the accident of birth, seems more 
than doubtful. Why should we allow 
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a Morgan or a Rockefeller to hand 
down his vast accumulations and eco- 
nomic power to possibly unworthy and 
irresponsible hands, any more than we 
longer permit political power to pass 
by devise or descent to the eldest sons 
of our Presidents and Governors? 

The present scheme stimulates the 
hoarding of wealth; the oppression of 
the public after all personal need is over- 
supplied, in order to leave millions 
behind to a few degenerate and spend- 
thrift heirs; and it is indeed the incom- 
petence, the gambling and debauchery 
of these degenerates of the second 
generation upon which we depend for 
a safety-valve against the evils which 
are the natural consequence of the too 
great accumulation of wealth, a thing 
particularly obnoxious in a democratic 
country. 

A great fortune is like a snowball at 
the top of a hill; it gathers momentum 
and grows as it rolls downward. It 
may well be that a reform of our in- 
heritance laws will not by itself suffice 
to check the absorptive and centripetal 
whirl of wealth, which, with its interest 
and dividends and rents, constitutes 
an ever-increasing mortgage on the 
labor of present and future generations. 
It may be that we shall have to resort 
to an annihilative taxation of incomes, 
taking over all incomes above $100,- 
000, for example, for the " public 
treasury, and rewarding captains of 
industry by keeping an honor roll of 
those who have contributed most to 


257 


the resources of the state as a per- 
manent monument to public service. 
These accumulations of industry would 
not be taken out of reproductive busi- 
ness channels. They might be used, 
in part, as a public loan fund to counter- 
act the undue concentration of credit, 
which ought to be a public matter, into 
a few powerful hands; or to secure 
representation for the national govern- 
ment on the boards of directors of our 
great trusts so as to regulate them in 
part from within, as well as from with- 
out; or to enable the government to 
become the proprietor of great public 
utilities, or to promote other objects of 
public usefulness instead of over-enrich- 
ing the few with enormous fortunes. It 
may be that the taxation of the un- 
earned increment of land values, the 
most unjust form of property, will 
have to play its part. (F. C. Howe, 
Privilege and Democracy; Mill, Pol. 
Econ. Bk. 2, Chap. II, Sec. 6.) But 
whatever other measures may be needed 
to promote a wide and just distribution 
of wealth, the state should no longer 
trust to the capriciousness or ill-judged 
generosity of testators, nor to the dis- 
persive activities of degenerates and 
spendthrifts, but should exercise some 
intelligent direction over the disposition 
of decedents’ estates, instead of allowing 
rich men to be a legislature to frame and 
promulgate rules of descent, fix the 
destiny of millions of property, and 
decide questions which concern only 
the lives of their survivors. 


“Mes of judgment have expressed to me the opinion that were a vote to 
be taken on the proposition that all estates over $100,000 revert to the 
state upon the death of the owner, —the $100,000 being exempt —it would be 


carried two to one.” 


— Vice-President Marshall. 





The House of Lords First Criminal Appeal Case 


REX v. BARNES! 


By LEE M. FRIEDMAN 


OF THE BOSTON BAR 


EFORE 1907 there was no appeal 

in England in criminal cases. 
Points of law which arose in the course 
of a criminal trial, in the discretion of the 
trial judge, were reserved for the con- 
sideration of an appellate tribunal, but 
that was the only method to secure cor- 
rection of erroneous convictions. The 
Criminal Appeal Act of 1907? allowed 
a defendant an appeal to a newly created 
Court of Criminal Appeal and, under 
limitations, a further appeal to the 
House of Lords. That act now gives 
an appeal either against a decision of the 
judge upon a matter of law, or from the 
decision or verdict of the jury upon the 
facts of the case, or upon the propriety 
of the sentence. Where the appeal in- 
volves only a question of law, the defen- 
dant may appeal without leave from any 
court. Where the appeal involves a 
question of fact alone, or a mixed ques- 
tion of law and fact, leave of Court is 
required.’ 

In December of 1911 after almost five 
years of actual operation of the Court 
of Criminal Appeal, the first appeal was 
taken from a decision of that Court to 
the House of Lords. 

William Ball and Edith Ball, brother 
and sister, were indicted for having had 
carnal knowledge of each other during 
stated periods in 1910. Evidence was 
given on behalf of the prosecution as 
to the acts complained of, at the times 


1(1911) A. C. 47. 
27 Edw. 7, c. 23. 
3 Criminal Appeal Act, § 3. 


specified in the indictment. The prose- 
cution then tendered evidence of pre- 
vious acts of the defendants with the 
view of showing what were the relations 
between them. This evidence was ob- 
jected to, but was admitted. The jury 
found the defendants guilty, and the 
trial judge certified to the Court of 
Criminal Appeal, that the case was a 
fit one for its consideration, stating the 
question raised was as to the acmissi- 
bility on a trial for acts of incest on 
specified days in 1910 of evidence of 
previous relations between the parties 
from 1907, including acts of sexual inter- 
course resulting in the birth of a child 
in 1908. 

The defendants were convicted 
October 14, 1910. The appeal was 
argued on October 31st, and the Court 
of Criminal Appeal rendered their judg- 
ment, allowing the appeal and quashing 
the conviction November 8th. The 
Director of Public Prosecutions at the 
time the judgment was delivered raised 
a question as to what disposition was to 
be made of the prisoners pending an 
appeal to the House of Lords. The 
Court asked the Lord Chief Justice to 
join it, and then and there proceeded 
to decide upon the question presented. 
Until the Attorney General issued his 
fiat that the decision of the Court of 
Criminal Appeal involved a point of 
law of exceptional public importance, 
and that it was desirable in the public 
interest that a further appeal should 
be brought, nothing could be done to 
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go forward with the proceedings.‘ In 
the meantime what was to be done with 
the defendants whose conviction the 
Court had just pronounced wrongful? 
Were they kept in prison, held to bail, 
or allowed to go at large? Without 
any delay the Court announced its 
decision that the defendants were to be 
released, holding that after having 
declared the defendants to be uncon- 
victed persons, the Court had no power 
to hold them to bail and still less to keep 
them imprisoned.® 

There were no rules of the House of 
Lords regarding criminal appeals, so 
that after obtaining the Attorney Gen- 
eral’s certificate the Director of Public 
Prosecutions appeared before the Law 
Lords to take their direction as to the 
procedure to be adopted. The Lord 
Chancellor, with the concurrence of all 
the judges, announced as the decision 
of the Court: ‘We will say December 
15th next for the hearing. In regard 
to the papers, I imagine what we want 
is the materials which were before the 
Court of Criminal Appeal, and we need 
not put the parties to the expense and 
trouble of printing.’’ ® 


*Sect. 1, Sub-section 6 of the Criminal Appeal 
Act, 1907: “If in any case the director of public 
prosecutions or the prosecutor or defendant obtains 
the certificate of the Attorney General that the 
decision of the Court of Criminal Appeal involved 
a point of law of exceptional public importance, 
and that it is desirable in the public interest that 
a further appeal should be brought, he may appeal 
from that decision to the House of Lords, to sub- 
ject thereto the determination by the Court of 
Criminal Appeal of any appeal or other matter 
which it has power to determine shall be final, and 
no appeal shall lie from that court to any other 
court.” 

5 Ball, 5 Cr. App. R. 238, 254. 

®(1911) A. C. at 62. The following is the list of 
documents filed and deemed sufficient in these 
appeals: — (1) Printed petition of appeal to the 
House of Lords, embodying the order appealed from, 
and the certificate of the Attorney-General; (2) 
copy of depositions; (3) copy of exhibits; (4) list 
of exhibits; (5) the indictments; (6) transcript of 
proceedings, incuding the evidence and the argu- 
ment at the trial before Scrutton J.; (7) notice 
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On December 15th the case was argued 
and without any adjournment the 
opinion of the Court was pronounced 
and its judgment entered. The order 
of the Court of Criminal Appeal was 
reversed and the case remitted back to 
that Court ‘“‘to do therein as shall be 
just and consistent with this judgment.” 
That Court thereupon (December 19th) 
directed that the conviction be restored, 
and entered an order that the record be 
amended in accordance with the decision 
of the House of Lords and ordered a 
warrant to issue for one of the defendants 
who had not surrendered.’ 

This case settled the question of the 
jurisdiction of the House of Lords in 
criminal appeals. Up to this time 
there had been two views. The first, 
that the object of conferring this juris- 
diction was only to enable the highest 
tribunal to give an opinion on the prac- 
tice for guidance in future cases and 
its opinion was not to affect the con- 
viction or acquittal of the particular 
person charged. The other was that the 
House of Lords could not only pronounce 
a decision of law, but also restore or 
set aside a conviction.’ 

To an American mind accustomed 
to the delays and technicalities of crimi- 
nal appeals the course of this English 
case is enlightening. Within ninety 
days of the commission of the acts com- 
plained of, the defendants were put upon 
their trial. Within sixty days of the 
trial two appeals had been heard. and 
decided. Simplicity, directness and 


of appeal; (8) certificate of Scrutton, J., and (9) 
transcript of the judgment of the Court of Criminal 
Appeal. All were typewritten except the first. 

7(1911) A. C., at 76; See also same case, 6 Cr. 
App. R. 31. 

§ (1911) A. C. at 69. 

® Since the Barnes case a second criminal appeal 
has been before the House of Lords. Leach v. Rex. 
(1912) A. C. 305, where the defendant was tried 
and sentenced November 25, 1911. Case was 
heard and decided in the Court of Criminal Appeal 





260 


dispatch convey the idea of efficiency 
at each stage of the proceedings. Indeed 
as you examine the pages of the seven 
volumes of reports which record the 
decisions of the five years of the Court 
of Criminal Appeal you cannot help 
being impressed by the contrast with 
our criminal appeals. There is an entire 
absence of points of the nice techni- 
calities of criminal pleadings and pro- 
cedure. The argument of counsel in the 
reports discloses a refreshing frankness 
and directness in dealing with the merits 
of the case at issue. The judges freely 
express opinions and make comments and 
suggestions as the argument of counsel 
proceeds. In its running argument 
and questioning the court shows a fam- 
iliarity with the record and a desire to 
cover all points presented. The issue 
on appeal is not narrowly whether the 
trial judge made any error, but whether 
any error in the proceedings had so far 
prejudiced the defendant that he should 
not have been convicted. The aim is 
to do justice to the particular defendant. 
The statute gives the appellate court 
the widest power to deal with a case, 
expressly providing that notwithstand- 
ing that the point raised on appeal might 
be decided in favor of the appellant the 
appeal may be dismissed if the court 
consider that no substantial miscarriage 
of justice has actually occurred.’ While 
there is a due regard for past precedents 
and a realization that each decision is 
to some extent a precedent for the future, 
there is an entire absence of the spirit 
that makes of precedents a fetish. You 
get the impression of elasticity in the 
proceedings. The judgments of the 
court are generally given orally at the 
close of the argument by one of the three 
judges who sit; there is seldom any 


December 18 and 19 and a final decision rendered 
in the House of Lords February 26, 1912. 


10 Section 4. 
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elaborate discussion of general prin. 
ciples, and few authorities are cited. 
The opinions read as if they presupposed 
an entire familiarity with the criminal 
law, and as if the court was a sort of 
executive department of government 
exercising its discretion to approve or 
disapprove of the work of subordinates 
in accordance with elastic and practical 
department precedents. 

The Court of Criminal Appeal has 
the right to call for and hear additional 
or new evidence. They may not only 
affirm, reverse, or quash the order of 
the trial court, but they may modify 
the sentence. It is not uncommon to 
read such a judgment as “The Court 
reduced the sentence to four years’ penal 
servitude with the remark that appellant 
must not expect much leniency if he 
got into trouble again.”’ !! 

With us, the realization of our am- 
bition to create the most humane crim- 
inal law of the world has resulted in a 
system of criminal jurisprudence that 
has overprotected the individual 
against the state. As a leading jurist 
has said, our problem is no longer the 
protection of the innocent man against 
wrongful conviction, but how to bring 
about the punishment of the guilty. 
Many of our appellate courts, in dealing 
with criminal appeal, lose sight that 
the main public concern in a criminal 
trial is whether the defendant is guilty 
or innocent. “The sole consideration 
of this court necessarily has been to 
determine whether the defendant was 
convicted in compliance with the laws 
of the state. The crime charged is one 
of the most heinous known to our crim- 
inal jurisprudence. If guilty the defen- 
dant should be punished, but it is the 
high and solemn duty of this Court, 
from which it shall not shrink, to require 


11 Hudson, 5 Cr. App. R. 278. 
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and exact that, however guilty he may be, 
he shall be punished only after having 
been accorded every right and guaranty 
which the organic and statute law of the 
State secures to him.”’ ” 

It has been commonly said that as 
one examines the record in a criminal 
case before an appellate court, it is not 
the criminal but the trial magistrate 
who is on trial. It is like a school 
examination where to succeed the judge 
must have passed a perfect test. If 
there has been any single error, there 
must be a new trial. Of course this is 
not true of all American jurisdictions, 
but in extreme instances it leads to 
absurdities that echo throughout a state, 
or even throughout the nation, and stirs 
up popular distrust of our judicial 
machinery. 

Contrast with this English case a 
Texas case which we must confess is 
extreme even for American courts. In 
1904, Oates and Vann were indicted for 
murder committed during a robbery. 
Vann was promptly tried, found guilty, 
and hanged. Oates was tried and found 
guilty, but in April, 1905, the conviction 
was reversed * by a divided court in 
part on the ground that in the selection 
of the jury the usual number of venire- 
men and talismen had not been given 
the defendant, and in part because a 
slight and not very material error had 
been made in charging the jury con- 
cerning the evidence of an alleged ac- 
complice. A second time he was tried 
and found guilty, and in May, 1906, the 
case was reversed a second time by a 
divided court. It was held that the 
same error had been committed again 
by the trial judge in charging the jury 
with reference to testimony of the 
accomplice; and also that the question 


® State v. Faulkner, 175 Mo. at 618. 
8 Oates v. State, 48 Texas Cr. App. 131. 


whether the wife of the deceased in 
attempting to defend her husband could 
not accidentally have shot him should 
also have been left to the jury." 

Convicted a third time the Texas 
Court of Criminal Appeals a third time 
set aside the conviction on the grounds 
that the judge erred in not having given 
the jury a form of verdict for murder 
in a minor as well as in the first degree, 
and in so doing may have impressed 
them with the idea that there was no 
sort of verdict to be rendered except 
murder in the first degree.” 

Tried and convicted again for the 
fourth time, the case was again reversed 
by a divided court. One judge based 
his decision on the ground that the jury 
had considered the verdict in the Vann 
case and been influenced by it in arriving 
at this conviction. Another judge disre- 
garded this, but held that the Governor, 
who had appointed a special magistrate 
to try the case, had no authority to do 
so under the Constitution, and that 
therefore this presiding magistrate had 
no authority to act as such.'® 

A fifth trial has resulted in a fifth 
conviction. An appeal is now pending 
and as yet undecided. 

Thus after five convictions for murder, 
almost eight years after the crime, what 
one of the appellate judges was face- 
tiously pleased to call ‘probably a very 
guilty negro”’ is still in jail awaiting the 
testing of his last judge before the Court 
of Appeals. 

The humor of such a situation is lost 
entirely in its very serious aspects. 
America is crying out for law reform. 
Do not the methods and workings of 
the English system of criminal appeals 
point a guiding finger in the direction 
in which to move? 

14 Oates v. State, 50 Texas Cr. App. 39. 


15 Oates v. State, 51 Texas Cr. App. 449. 
16 Oates v. State, 56 Texas Cr. App. 571. 














WO able lectures were given by 

Senator Elihu Root at Princeton 
University April 15 and 16, on ‘‘The 
Essentials of the Constitution,’’ the 
lectures being delivered on the Stafford 
Little foundation. 

The need of organization for the pur- 
pose of effecting the purpose of society 
was pointed out. ‘The first considera- 
tion is that free government is impossible 
except through prescribed and established 
governmental institutions, which work 
out the ends of government through 
many separate human agents, each 
doing his part in obedience to law. 
Popular will cannot execute itself directly 
except through a mob. 

“We should, therefore, reject every 
proposal which involves the idea that 
the people can rule merely by voting, 
or merely by voting and having one 
man or group of men to execute their 
will.” 

After emphasizing that due regard 
must be had for the natural limitations 
on what it is possible for government 
to accomplish, and that government 
must not attempt too many things, 
Senator Root said: 

“A fourth consideration is that in 
the nature of things all government 
must be imperfect, because men are 
imperfect. Every system has its short- 
comings and inconveniences, and these 
are seen and felt as they exist in the 
system under which we live, while the 
shortcomings and inconveniences of other 
systems are forgotten or ignored. 

“A fifth consideration is that what- 
ever changes in government are to be 
made we should follow the method which 
undertakes as one of its cardinal points 
to hold fast that which is good.” 


The Essentials of the Constitution 








Mr. Root thought it unnecessary to 
pay much attention to direct nomina- 


tions, instructions to delegates, and 
kindred  extra-constitutional  contri- 
vances, as they all relate to “forms of 
voluntary action outside the proper 
field of governmental institutions’’ and 
are the result of efforts of the rank and 
file of voluntary parties to avoid being 
controlled by organized minorities pos- 
sessing the support of organized capital. 
But the initiative and the compulsory 
referendum do not come within this 
class, as they relate to the actual struc- 
ture of government. At this point: 
Senator Root offered wise counsel: 

“In this field the weakness, both of 
the initiative and of the compulsory 
referendum, is that they are based upon 
a radical error as to what constitutes 
the true difficulty of wise legislation. 
The difficulty is not to determine what 
ought to be accomplished, but to deter- 
mine how to accomplish it. The affairs 
with which statutes have to deal as a 
rule involve the working of a great num- 
ber and variety of motives incident to 
human nature, and the working of 
those motives depends upon compli- 
cated and often obscure facts of pro- 
duction, trade, social life, with which 
men generally are not familiar, and 
which require study and investigation 
to understand. 

“In ordinary cases the voters will not 
and cannot possibly bring to the con- 
sideration of proposed statutes the time, 
attention, and knowledge required to 
determine whether such statutes will 
accomplish what they are intended to 
accomplish; and the vote usually 
will turn upon the avowed intention 
of such proposals rather than upon 
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their “adequacy to give effect to the 
intention.” 

The lecturer then referred to evils 
resulting from the failure of the people 
to select their legislative representatives 
carefully. From their distrust of the 
legislatures have resulted not only the 
proposed expedients of initiative and 
compulsory referendum, which if adopted 
will be injurious to the character of 
legislative bodies, but also the “great 
variety of minute limitations upon 
legislative power” with which modern 
state constitutions are encumbered. 

Senator Root said that legislation 
under the system of initiative and refer- 
endum would be subject to momentary 
impulses, passions or prejudices. “If 
there be no general rules which control 
particular action,” he remarked, “general 
principles are obscured by the impulses 
of the occasion. If governmental author- 
ity is to be controlled by rules of action, 
it cannot be relied upon to impose those 
rules upon itself at the time of action, 
but must have them prescribed before- 
hand.” 

Senator Root then defended the right 
of the courts to review laws, because it 
is only in the courts that their actual 
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workings as regards the individual can 
be ascertained. If the constitutional 
rights of an individual are menaced 
under a statute that statute cannot stand 
unchallenged. The courts, the speaker 
asserted, do not render decisions like 
imperial rescripts, declaring laws valid 
or invalid. They merely render judg- 
ment on the rights of litigants in par- 
ticular cases, and in so doing they refuse 
to give effect to statutes, which they 
find are not made in pursuance to the 
Constitution. 

In conclusion, Senator Root observed 
that the recall of judicial decisions is 
not necessary in order to obtain popu- 
lar reforms which may appear un- 
constitutional, because there is already 
a method prescribed for amending the 
Constitution. 

“The difference between the pro- 
posed practice of over-riding the Con- 
stitution by a vote and amending it 
by a vote is vital,’ he asserted. “It 
is the difference between breaking a 
rule and making a rule; between act- 
ing without any rule in a particular 
case and determining what ought to be 
the rule of action applicable to all 
cases.” 
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A GUIDE TO FOREIGN LEGAL 
BIBLIOGRAPHY 
The Bibliography of International Law and Con- 
tinental Law. By Edwin M. Borchard, Law Libra- 
rian of the Library of Congress. Published by the 
Library of Congress; for sale by the Superintendent 
of Documents, Government Printing Office. Pp. 93 
(index). (15 cts., paper.) 
HE skill with which Mr. Borchard’s 
first compilation, ‘‘A Guide to the 
Law and Legal Literature of Germany,” 
was prepared has already been noted 
in these pages (24 Green Bag 305). The 


of Books 


newer publication reveals an equally 
comprehensive labor on the part of the 
author, and will be prized for its com- 
pleteness and critical discernment. We 
have often wondered how one might 
best keep abreast of the latest important 
developments in contemporary foreign 
legal literature. This guide solves the 
question. The development of bibli- 
ography has advanced on the Continent 
with the development of the technical 
literature itself; the voluminousness of 
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the purely bibliographical literature of 
Germany is surprising. One must have 
a very broad knowledge of it to be able 
to determine where to look for the tool 
best suited for a given purpose. Any- 
one interested in any particular phase 
of Continental law will receive invalu- 
able help from the useful information 
supplied to the investigator. 

“To place the literature of this vast 
field both in its history and in its modern 
development more systematically before 
the investigator,” says Mr. Borchard, 
“this guide to the first necessary step in 
scientific study, the mastery of bibli- 
ography, has been prepared.’’ The reader 
is directed not only to bibliographic 
treatises, but to the bibliographic sec- 
tions of other treatises and of peri- 
odical literature. International law and 


Continental law in general are first 
dealt with, and Continental law is then 
treated by countries, under thirteen 


heads. The space allotted to each ranges 
from ten pages in the case of Germany 
and seven in that of France to only half 
a page in that of Portugal. Within these 
moderate limits a great amount of suc- 
cinct information is presented. 

The prefatory remarks of the author 
on the awakening of interest in Conti- 
nental legal literature in this country 
repay reading. With the Continental 
Legal History Series and other recent 
publications in mind, he says: ‘‘For the 
first time the Anglo-American lawyer is 
enabled to examine the whole tree of 
legal knowledge — its roots in Roman 
and Germanic law, its growth before 
independent branches (like the Anglo- 
Saxon) left the main trunk, and the rela- 
tion of the various branches to one 
another. The study of our present 
problems of superfluous technicalities in 
procedure, and of the application of 
mechanical rules and outworn concep- 
tions to changing social conditions, will, 
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in the light of a past history in which 
the same phenomena have occurred, 
offer experience and give promise for 
their satisfactory solution in the future.” 
The writer emphasizes the need of a 
knowledge of foreign law not only for 
the practical lawyer, in response to the 
demand first felt in the field of com- 
merce and other relations of intercourse 
with European countries, but also for 
the lawyer, the legislator, and the 
scholar as part of a well-rounded equip- 
ment. 


ENGLISH LAW REPORTERS 


A Handbook of English Law Reports, from the 
last quarter of the eighteenth century to the year 
1865, with biographical notes of judges and re- 
porters. By J. C. Fox, a Master of the Supreme 
Court, Chancery Division. Part I, House of 
Lords, Privy Council, and Chancery Reports. 
Butterworth & Co., London. Pp. 107. 

T IS interesting to read in Mr. 

Fox’s informing introduction, that 
a judge remarked at the beginning of the 
eighteenth century that when he was 
a student he could carry a complete 
library of law books in a wheelbarrow, 
whereas they could not then be drawn 
in a wagon. In Wallace on Reporters 
the American author puts the number of 
reports in 1776, the year with which the 
volume ends, at about 150 volumes. 
In 1895 the English reports extended, 
according to the estimate of Sir Fred- 
erick Pollock, to 1825 volumes, or 2120 
including the Irish reports. 

In the light of these facts it is easy to 
understand why the period from 1776 
to 1865 was selected. Wallace has 
treated the earlier period from the Year 
Books downwards “‘in a form which pro- 
vides not only solid instruction but also 
excellent reading.”” In 1865 the Law 
Reports came into existence, and sup- 
planted all of the authorized reports; 
they now hold the field in company with 
the Law Journal, Law Times, and Times 
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Law Reports. In the intervening space 
with which this book deals there are 
many official and unofficial, authorized 
and unauthorized reports which make 
up a rather bewildering aggregation of 
books. Hence the field for a hand-book 
designed on a chronological plan, con- 
taining short biographical notices of the 
several reporters, and also brief critical 
comment on the quality of their work. 

Mr. Fox’s treatment is highly satis- 
factory in form, neither too copious 
nor too condensed. With the companion 
volume to follow, which will include 
common law and miscellaneous reports, 
it will constitute a desirable adjunct to 
the library of the American lawyer who 
acknowledges the debt of his profession 
to the early nineteenth century reporters. 


OPPENHEIM’S PANAMA CANAL 
CONFLICT 


The Panama Canal Conflict between Great 
Britain and the United States of America. A Study. 
By L. Oppenheim, M.A., LL.D., Whewell Professor 
of International Law in the University of Cam- 
bridge, etc. 2d edition. Cambridge University 
Press. Pp. 57. (2s. 6d. net.) 

HE author speaks of this work as 

a modest production and would be 
the last person to claim any great value 
for it. It was written at the earliest 
stage of the controversy, before the 
recent diplomatic correspondence, and 
prepared, we are told, sine ira et studio, 
without being based on any further 
information than could be gained from 
the treaties and state papers directly 
bearing on the affair. The treatment is 
more popular than academic, and the 
essay is perhaps not 10,000 words in 
length, dealing only with the larger 
aspects of the controversy. The ques- 
tion, if not yet distinctly a moot ques- 
tion, may eventually become one, and 
the learned author seems to have done 
well to waste no more attention upon it. 

The status of the controversy is 
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stated with simplicity and impartiality, 
and has not been substantially altered 
by the negotiations between our Govern- 
ment and the English Foreign Office. 
Needless to say, no copious citation of 
authorities would be necessary to sub- 
stantiate the almost self-evident propo- 
sitions advanced. The book may be 
recommended as a clear résumé of prin- 
ciples of international law that have 
been more comprehensively but not 
more helpfully treated elsewhere. 


WESTERVELT’S PURE FOOD LAW 


American Pure Food and Drug Laws; comprising 
the statutes of the United States and of the several 
states of the Union on the subject of food and drugs, 
their manufacture, sale and distribution, whether in 
interstate or foreign commerce; the administrative 
rules and regulations of the federal and state depart- 
ments and commissioners, and the standards of 
purity, etc. By James Westervelt, M.A., of the 
New York and New Jersey bars. Vernon Law Book 
Co., Kansas City, Mo. Pp. 1450 + appendix and 
index 85. ($7.50.) 

HE object of the compiler of this 

work was to produce a volume of 
practical use to laymen as well as to 
lawyers, and this is indicated by the 
sifting of judicial decisions and the 
inclusion of many sound practical sug- 
gestions for the manufacturer of food 
products. A standard scheme was pre- 
pared for the treatment of the subject 
under seventy-five numbered headings, 
and this scheme, which serves to index 
the voluminous contents, is applied 
first to the analysis of the federal law, 
and afterward to the states one by one in 
alphabetical order — ‘‘the key-number”’ 
system. The treatment does not follow 
the plan of a digest, but is discursive, the 
object being to set forth the law not 
only by extended quotation but also by 
a careful weighing of every important 
feature of the statutes and regulations. 
The work is likely to meet admirably 
the purpose aimed at. It reveals a con- 
scientious effort to achieve not only 
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accuracy but the greatest possible prac- 
tical serviceableness in every respect. 


NOTES 

The National Committee for Mental Hygiene, 
with offices at 50 Union square, New York City, 
has issued a compilation of Summaries of Laws 
Relating to the Commitment and Care of the 
Insane in the United States. The book is a 
digest of the important features of the legislation 
of the forty-eight states on the subject, and will, 
as the committee says, serve as a basis for com- 
parative study and the improvement of the 
systems of the more backward states. The 


committee finds a great diversity among the sev- 

eral states and criticises the patchwork method 

by which many of the laws have evolved into 
(Pp. 297, $1, paper.) 


their present form. 


Regular readers of the Green Bag will observe 
that the announcement of G. P. Putnam’s 
Sons, Publishers, is the same in this issue as the 
last. The interest, they explain, evinced by 
Green Bag readers in the first offer of their ‘“‘Spe- 
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cial Remainder List” has been more than enough 
to warrant its repetition. There must be others, 
they feel, who will want to take advantage of the 
very reduced prices proposed on lines of books 
very infrequently offered for sale at less than list, 
It is for their benefit that the second oppor- 
tunity is given. 


BOOKS RECEIVED 


American Syndicalism: The I. W. W. By John 
Graham Brooks, author of “As Others See Us,” 
“The Social Unrest,’’ etc. Macmillan Company, 
New York. Pp. 256+ 8 (index). ($1.25 wet.) 

Social Environment and Moral Progress. By 
Dr. Alfred Russel Wallace, O.M., D.C.L. Oxon., 
F. R. S., etc., author of ‘‘The Malay Archipelago,” 
“Darwinism,” ‘“‘Man’s Place in the Universe,” 
“The World of Life,’’ etc. Cassell and Company, 
New York. Pp. 174+7 (index). ($1.25 wet.) 

Matrimonial Jurisdiction in Ontario and Quebec. 
By George Smith Holmested, one of His Majesty's 
Counsel for Ontario. Arthur Poole & Co., Toronto. 
Pp. 54+ 7 (index). 

Lectures on Legal History and Misce!lanous 
Legal Essays. By James Barr Ames. With a 
Memoir. Harvard University Press, Cambridge. 
Pp. 482+ 30 (table of cases discussed) + 28 
(table of other authorities cited) + 15 (index). 
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Articles on Topics of Legal Science 
and Related Subjects 


Actions. See Legal History. 

Adjudication. ‘Equity and the Common 
Law.” By Frank Tudsbery. 29 Law Quarterly 
Review 154 (Apr.). 

The relations between the common law and 
equity, using the latter word in its broader 
sense, are discussed, in their historical aspect 
and in their bearing on the problem of administer- 
ing an ideal justice. ‘‘If precedents might be dis- 
regarded according as each judge thought equity 
demanded it, the variable doctrine resulting 
therefrom would become the only guide for the 
courts, and paradoxically speaking no decision 
would ever be decisive. Such a state in the process 
of the law has been contemplated by Mr. Justice 
Story in his work upon Equity Jurisprudence, 
and is there characterized as despotic.”’ 

Banking and Currency. ‘The Money 
Trust.” By Alexander D. Noyes. Adlantic v. 111, 
p. 653 (May). 

“Restrictions may be necessitated on the pur- 
chase of one fiduciary institution by another, to 


the extent at least of requiring the approval of 
responsible public officers. There is plausible 


argument for the regulation of banking and cor- 
poration directorates, so that the same man or 
group of men shall not be allowed to sit on the 
boards of competing institutions.”’ 


See Interlocking Directorates. 
Codification. See Common Law. 


Common Law. “Stonore Said.” By Mar- 
garet Center Klingelsmith. 61 Univ. of Pa. Law 
Review 381 (Apr.). 

Stonore said in 1345, ley est resoun, “law is 
reason,”’ and after showing how this saying has 
been misinterpreted, the author makes it the 
keynote of a paper which urges the superiority 
of a “‘living common law’”’ to a crystallized code. 
Even the German Civil Code comes in for some 
criticism. 

See Legal History. 

Consideration. ‘‘Is the Doctrine of Con- 
sideration Senseless and Illogical?”” By Dean 
Henry Winthrop Ballantine. 11 Michigan Law 
Review 423 (Apr.). 

An able paper which goes a long way toward 
correcting what an eminent reviewer has lately 
called the “wide flights of speculation”’ of Pro- 
fessor Ashley (F. P., in 29 Law Quarterly Review, 
223). The article is a criticism of Professor 
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Ashley, a later chapter in the debate between 
them (see 25 Green Bag 233). 

“When the law of consideration is broadened 
so as to recognize not only bargain, but also all 
other just grounds for the enforcement of a 
promise, and gives up the foolish attempt to 
measure the sufficiency of what is promised in 
exchange by a mechanical formula, then there 
will be no occasion for its abolition by the courts 
or by the legislature.”’ 

“Consideration and Motive as Essentials to a 
Binding Agreement.”” By R. H. Gwynne. 47 
American Law Review 220 (Mar.—Apr.). 

“Intent to incur an obligation, taken in con- 
nection with motive constitutes the mainspring 
of a contract. All else is subordinate to this, 
and dependent upon it. The doctrine of con- 
sideration, properly considered, is simply a form 
of manifesting the intent.” 


Constitutionality of Statutes. ‘The Con- 
stitution and the Courts.”” By John G. Palfrey. 
26 Harvard Law Review 507 (Apr.). 


Considerable attention is given to the proposed 
recall of judicial decisions, and the author 
elaborates what he considers a more satisfactory 
remedy: 

“Let there be established, by constitutional 
amendment if necessary, a tribunal composed of 
experts trained in matters of government and 
sociology, which shall perform for the courts a 
service analogous to that performed for the legis- 
lature of Wisconsin by Dr. McCarthy’s legislative 
bureau, but which shall have in addition cer- 
tain mixed functions, in part judicial and in part 
legislative. 

“To this new body the courts may refer the 
question whether an act passed by the legislature 
for a proper purpose is arbitrary in its effect 
upon individual rights. Not only the indi- 
vidual, but all other persons interested, may 
present evidence and be heard, the attorney- 
general shall represent the commonwealth, and 
the tribunal may consider all manner of evidence 
and make further investigation on its own 
initiative. 

“The decision of the new body, certified to the 
court, will furnish the basis of decision for the 
particular case, and, if against the law, will sus- 
pend it for a certain length of time, or in any event 
until further action by the legislature. 

“The new body will also be required to report 
its findings to the legislature, together with any 
recommendations which it may see fit to make; 
and, if any act reported to be arbitrary shall 
thereafter be reaffirmed without change by the 
legislative authority, it shall take effect as law. 

“To this same tribunal I suggest referring, as 
to a jury, the public fact in the first class of 
cases above referred to, whether an act passed 
by the legislature is for a public purpose; and 
the tribunal will in like manner report to the 
court, as a basis for the decision of the particular 
case, and to the legislature. 

“The tribunal thus created, as has been already 
intimated, would act in a dual capacity. 

“In its quasi-judicial capacity it would aid the 
courts in the decision of the particular case in its 
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first aspect — that of settling the controversy 
between the parties. It would do so by weigh- 
ing the public facts and conclusions of fact neces- 
sary to the decision; it would be, in effect, a 
tribunal of public facts. 

_ “In its quasi-legislative capacity it would aid 
in the decision of the case in its second aspect — 
that of determining the status, as to validity, 
of the law in question in its future effect upon the 
whole public, and the effect of the decision in this 
second aspect would no longer be left to infer- 
ence. A finding that a law was arbitrary, or did 
not serve a public purpose, would of itself sus- 
pend the operation of the law; and at the same 
time the tribunal would be in a position to recom- 
mend to the legislature further legislation on the 
same subject. 

“Whether by this road the act is ultimately 
referred to the people will be a simple question 
of direct legislation, and will depend upon the 
general law in force in the state in question in 
regard to initiative and referendum. In what- 
ever form, however, the final legislative action 
takes place, the measure will first have been pre- 
sented and debated before a body of experts, 
and the facts will have been investigated in an 
authentic manner.” 


“Legislative and Judicial Attacks on the 
Supreme Court of the United States —A His- 
tory of the Twenty-fifth Section of the Judiciary 
Act, II.” By Charles Warren. 47 American 
Law Review 161 (Mar.—Apr.). 

For the first part of this paper see 25 Green 
Bag 189. The history of the various efforts to 
change the relation of the states to the Supreme 
Court makes a longer story than one might ex- 
pect. The latest attempt before the current 
proposals started was in 1882. 


See Statistics. 


Contracts. See Consideration, Equitable 
Conversion, Escrows, Roman Law, Sales. 


Conveyances. See Escrows. 


Corporations. “Holding Companies in IIli- 
nois Law.”’ By William B. Hale. 7 Illinois Law 
Review 529 (Apr.). 

No case involving the legality of holding com- 
panies has yet reached the highest court of the 
state; this article is based on the decisions of 
lower courts. 

“Pooling Agreements among Stockholders.” 
By Thomas C. Coffin. 76 Central Law Journal 245 
(Apr. 4). 

“The most feasible plan for creating the de- 
sired voting trust is by means of a common law 
joint stock company.” After describing his 
plan, the author says: “The feasibility of the 
above plan appeals to me as it seems to be open 
to none of the faults which have caused so many 
other plans to fail.’”’ 


“Declaring Dividends for Future Stock- 
holders.”” By Stewart Chaplin. 13 Columbia Law 
Review 401 (May). 
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“Apart from the possible effect of provisions 
in charters or by-laws, or of other special facts, 
a board of directors has no power, in actually 
declaring a dividend, to make it payable to those 
only who shall be the stockholders at a later 
date.” 

See Banking and Currency, Interlocking Direc- 
torates. 


Criminal Procedure. “Criminal Procedure 
in Scotland (concluded).’"” By Edwin R. Keedy. 
3 Journal of Criminal Law and Criminology 834 
(Mar.). 

Continued from 3 Journal of Crim. Law 728 
(25 Green Bag 136). 

Criminology. ‘‘The Recidivist.”. By Guy G. 
Fernald, A.M., M.D. 3 Journal of Criminal Law 
and Criminology 866 (Mar.). 

“The question is, should not delinquents be 
classified as fully responsible and reformable on 
the one hand; or as of limited responsibility and 
in need of special treatment on the other hand? 
The contention is that treatment on the basis of 
such classification would contribute very largely 
and directly to the diminution of criminality. . . 

“The confirmed recidivist is the product of 
the continual irritative demoralizing action of our 
ordinary, though highly specialized life on a 
congenitally inadequate organization. Those 
observers who have made catamnestic studies of 
juvenile defective delinquents find that defective 
subjects become recidivists; and it isa statement 
as true as it is trite that the anamnesis of every 
recidivist shows that he began his criminal career 
in his youth. So, in the absence of statistics, it 
is a fair inference that the recidivist in most cases 
is none other than the juvenile delinquent in adult 
life, and that every defective delinquent is a 
potential recidivist.”’ 

A number of tests for recidivism are suggested. 


*See Insanity, Suicide, Police Methods. 


Direct Government. See Constitutionality 
of Statutes, Recall of Judicial Decisions. 


Disbarment. See Professional Ethics. 


Easements. ‘“Extinguishment of Easements 
by Impossibility of User.’”” By Edwin H. Abbot, 
Jr. 13 Columbia Law Review 409 (May). 

The writer lays down four definite proposi- 
tions, but the fifth cannot be framed in positive 
language, z.e., ‘If the owner of the servient tene- 
ment should wrongfully destroy such tenement, 
the extent to which equity will lend its aid to 
compel him to restore the tenement and thereby 
revive the easement is still uncertain upon the 
authorities and must be decided in the light of 
general principles and upon the particular cir- 
cumstances of each case.”’ 


Equitable Conversion. ‘Equitable Conver- 
sion by Contract.” By Harlan F. Stone. 13 
Columbia Law Review 369 (May). 


“It has been said that the decisions in the cases 
relating to equitable conversion cannot be recon- 
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ciled with any consistent principle, and ‘the 
result is that the student is faced with the 
necessity of committing to memory a long series 
of complicated rules which are merely arbitrary’ 
(24 Law Quarterly Rev. 411). A survey of the 
whole subject in the case of equitable conversion 
by contract, however, hardly justifies this state. 
ment. The decisions are harmonious when con- 
sidered in the light of fundamental equitable 
principles, except upon the question of ‘burden 
of loss,’ on which point the authorities are 
divided.” 

Equity. See Adjudication. 

Escrows. ‘Conditional Deliveries of Deeds 
of Land.” By Harry A. Bigelow. 26 Harvard 
Law Review 565 (May). 

“Suppose, independently of any question of 
escrow, that A. contracts with B. to sell and B. 
to buy a piece of land. B. pays or tenders the 
price; A. refuses to convey. B. can go into 
equity and obtain a decree compelling A. to 
execute a deed in due form. As has just been 
mentioned, the fact that A. at the moment when 
he was delivering the deed in pursuance of the 
decree was in a state of internal rebellion and in 
fact did not intend the instrument as his deed 
would make no difference. It would have all the 
earmarks of a deed, and B.’s title acquired under 
the deed would be unimpeachable. Now con- 
sider the situation when there is in fact this 
escrow which A. has agreed shall become his 
deed upon the payment by B. of the purchase 
price. B. has paid, but A. has refused his con- 
sent that it shall become his deed. Here already 
at hand is a document which bears all the ear- 
marks of A.’s deed; B.’s equitable right is clear 
to compel performance by A. of his part of the 
contract, but such a deed when executed by A. 
will, so far as outward appearance goes, be no 
more A.’s deed than the one now in existence. 
Under such a state of facts it is not to be won- 
dered at that a court should simply make a short 
cut, ignore the non-existence of A.’s intent and 
declare the present document to be binding at 
law as his deed. The court may say that A.’s 
intent in this kind of case is immaterial, or it 
may put the doctrine in the form of a fiction 
and say that his intent is ‘irrevocably given’ 
or is ‘conclusively presumed to continue.’ The 
important fact is, that in a case where there 
would be relief in equity the courts have seized 
on the existence of the escrow to work out the 
same relief under a legal formula.” 

Federal Equity Rules. ‘The New Federal 
Equity Rules.” By Robert E. Bunker. 11 Michi- 
gan Law Review 435 (Apr.). 

The writer gives some helpful observations on 
the authority for making the rules, the occasion 
of their making, the manner in which the work 
was done, and the changes wrought by them in 
the equity procedure of the federal courts. He 
has little to say, however, about the comparative 
merits of the new and old rules. 

“The New Federal General Equity Rules.” 
By Judge Frank S. Dietrich. 76 Central Law 
Journal 281 (Apr. 18). 
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“On the whole I am confident that after a 
brief experience with the new rules in actual 
operation there will be a general concurrence of 
judgment that they will effect a more economical, 
expeditious, and rational administration of jus- 
tice.” ’ 

“The New Equity Rules.” By Frank Hager- 
man. 47 American Law Review 230 (Mar.— 


Apr.). 

“All codes of procedure should be abolished 
and the Supreme Courts, federal and state, as 
the highest judicial authority, authorized, with- 
out legislative interference, to make, for the 
territorial limits over which their jurisdiction ex- 
tends, every rule necessary for the dispensation 
of justice in trial and appellate courts.” 


Federal Jurisdiction. ‘Jurisdiction of the 
Federal Equity Courts as affected by State 
Statutes.’’ By Benjamin F. Keller. 47 American 
Law Review 190 (Mar.—Apr.). 

“The choice of the federal court sometimes 
involves the necessity of recasting the pleadings, 
and occasionally the necessity of a suit at law 
and one in equity to accomplish what might be 
done in the state court in one suit.” 


Government. See Constitutionality of 
Statutes, Recall of Judicial Decisions. 


Insanity. ‘Insanity and Criminal Respon- 
sibility, I... By Edwin R. Keedy. (Report of 
Committee B of the Institute). 3 Journal of 
Criminal Law and Criminology 890 (Mar.). 

The first part of the report is a compilatior of 
the statutory provisions of the several states 
with respect to the determination of insanity, 
commitment and discharge of the criminal 
insane, etc. 


“Some Anomalies and Shortcomings of Lunacy 
Law.” By T. H. Holt-Hughes and William H. 
Gattie. 29 Law Quarterly Review 179 (Apr.). 

Dealing with five chief topics in the English 
law: the reception order, the urgency order, the 
evidence of lunatics, criminal lunacy, and ‘‘spe- 
cially appointed” Justices. 


Intent. See Consideration. 


Interlocking Directorates. ‘‘Interlocking 
Directorates, the Problem and its Solution.” 
By Max Pam. 26 Harvard Law Review 467 
(Apr.). 

“No director is true to his obligation of trust 
who permits his action as a director to be con- 
trolled by influences and forces whose interests 
do or may, or allows his personal interest to, 
conflict with those of his corporation. Lack of 
publicity and lack of vigilance must be charged 
largely with the responsibility for the violations 
of the fiduciary relation of directors. To pre- 
serve a wholesome respect and a high regard 
for the trust reposed in those who have the 
charge and the management of trust property, 
there must be sustained public vigilance. The 


vigorous pursuit of the remedies already afforded 
in the law; the inhibition of dual or inter- 
locking directorships; the enforced publicity 
of corporate actions and transactions in which 
directors are interested either directly or repre- 
sentatively; vigilance by the proper authori- 
ties in state and nation; the vigorous prosecu- 
tion of corporate abuses—can and will end 
the recreancy and improper practices developed 
in the last decade, establish a proper apprecia- 
tion of the obligations resting upon those occu- 
pying fiduciary positions, stimulate a proper 
regard for the trust and confidence reposed in a 
trustee, bring a higher standard of business 
practice, and win back — what is now lacking 
— the confidence of our people in the integrity 
and reliability of our men of affairs.” 


See Banking and Currency, Corporations. 
Juvenile Delinquency.. See Criminology. 


Labor Laws. ‘Trade Unions under English 
and American Law.’’ By M. F. B. Kenney. 
49 Canada Law Journal 241 (Apr. 15). 


A rather desultory exposition of English law; 
the West Virginia case of Hitchman Coal & Coke 
Co. v. Mitchell, decided by the federal District 
Court Jan. 18, 1913, is the only American 
decision which receives much attention. 


Legal Aid. ‘‘A Poor Man’s Lawyer in Scot- 
land.”” (Anon.) Westminster Review, v. 179, 
p. 423 (Apr.). 

“Landladies who wanted defaulting lodgers 
written to were legion. The amount poor women 
lose through lodgers going away without paying, 
is scandalous, and most of such claims are prac- 
tically irrecoverable. A difficulty that constantly 
meets the lawyer for the poor is, that questions 
which crop up simply every day among them 
never get decided; the amounts involved are 
too small for these to reach the supreme court, 
and no authoritative decision is given. These 
lodger cases illustrate this.” 


Legal History. ‘Judicial Records.” By 
Sir Frederick Pollock. 29 Law Quarterly Review 
206 (Apr.). 

“Lines of technical distinction are in law, as 
in other sciences, more clearly and sharply drawn 
in later than in earlier days; and so we need 
not be surprised when we find that in the middle 
of the thirteenth century the Westminster record 
may tell us a good deal of what the case was 
really about, but in the middle of the eighteenth 
century it will, oftener than not, tell us nothing. 
The mediaeval fashion may be conveniently 
seen in Maitland’s edition of Bracton’s Note 
Book, and that of our great-grandfathers in the 
forms printed by way of appendix in the older 
and genuine editions of Blackstone’s Com- 
mentaries: forms which ought to be studied, as 
well as the untouched text of the author him- 
self, by every one who desires to understand 
the history of modern English law. In Chancery 
proceedings, on the other hand, all the facts 
relied on had to be asserted in the course of 
pleading, and therefore we have the story, 
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though in a form which became more and more 
cumbrous and involved as the Court of Chan- 
cery developed a fixed procedure, and was re- 
duced to rational order and dimensions only 
in the middle of the nineteenth century. Neither 
in common law nor in equitable procedure were 
the reasons for the ultimate decision apparent 
on the record itself, though in many cases a 
competent lawyer with the pleadings before 
him could form a pretty safe guess as to the 
points or points on which is turned. This, I 
think, may safely be said to be characteristic 
of the English judicial system.” 

There is an entertaining imaginary dialogue 
between Henry of Bratton and a twentieth cen- 
tury lawyer, which throws much light on the 
changes in pleading and forms of procedure since 
the thirteenth century. 


“Legal Development in England after the 
Restoration.”’ By Francis R. Y. Radcliffe, K.C. 
61 Univ. of Pa. Law Review 353 (Apr.). 

A study of the forms of action disclosed in the 
King’s Bench Reports from the Restoration to 
the end of the reign of William and Mary. 

“The action of assumpsit should, naturally, 
have been developed either from the old action 
of covenant or the old action of debt. It is quite 
easy to understand why it was not affiliated to 
debt, because in most actions of debt the defen- 
dant could wage his law. In covenant the de- 
fendant could not wage his law, but there were 
probably technical rules about the production 
of the document sued upon which rendered it 
inapplicable to an oral agreement. However 
this may be, in fact the action of assumpsit was 
developed from the action of trespass, through 
the medium of the action of trespass on the case. 
There is a good example of this in the pleadings 
in the case of Horton v. Coggs, supra [3 Lev. 
295]. The defendant is ‘attached to answer 
Edward Horton of a plea of trespass on the case.’ 
Then the declaration goes on to allege a cause 
of action in assumpsit, and the plea is non as- 
sumpsit.”” 


See Adjudication, Common Law, Medical 
Jurisprudence, Roman Law. 


Literature. ‘“‘Law from Lay Classics, III — 
On the Multitude of Laws and Decisions.” By 
Michael de Montaigne. 7 Illinois Law Review 
572 (Apr.). 

“In sowing and retailing of questions, they 
make the world to fructify and increase in un- 
certainties and disputes; as the earth is made 
fertile by being crumbled and moved about 
deep. Difficultatem facit doctrina. ‘‘We doubted 
upon Ulpian, and are now still more perplexed 
with Bartolus and Baldus. We should efface 
the trace of this innumerable diversity of opin- 
ions, and not stuff ourselves with it, and stupefy 
posterity with it.” 

“Lawyers’ Merriments.”’ By Courtney 
Kenny. 29 Law Quarterly Review 200 (Apr.). 


A review of the book by-David Murray, LL.D. 
(Glasgow: James MacLehose & Sons, 1912). 
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“Happily Dr. Murray has not devoted his 
pages to the superfluous task of telling over 
again the hackneyed tales of the witticisms of 
witnesses and barristers and judges, the quaint 
customs of manors, and the unintentional absur- 
dities that have slipped into statutory enact- 
ments. He has undertaken, and has well dis- 
charged, a much more novel task: that of 
enumerating the many ways in which lawyers, 
refusing to sink the shop when office hours 
were over, have made Law a means of amuse- 
ment for their leisure.” 


Marriage and Divorce. “The Presump- 
tion of Divorce.’’ By Ellis S. Chesbrough. 7 
Illinois Law Review 540 (Apr.). 

“In various states a line of decision under 
which divorce is presumed has tended to nullify 
all laws imposing civil penalties upon bigamists 
and bigamy. When so monstrous a doctrine 
is promulgated by respectable courts, using 
ostensibly syllogistic reasoning, common sense 
cries out that there must be something wrong 
with the premises. It is the purpose of this 
article (1) to point out the fallacy, (2) to note 
the cause and history of the origin of the doc- 
trine, and (3) to illustrate its practical working 
by a plunge into the maze of conflicting decisions 
which it has engendered.” 


Medical Jurisprudence. ‘A Note on the 
History of Forensic Medicine of the Middle 
Ages.’’ By Charles Greene Cumston, M.D. 
3 Journal of Criminal Law and Criminology 855 
(Mar.). 

“The end of the 13th century must be reached 
before one finds a trace of an organization of 
medical jurisprudence having some evidence of 
being official. The letters patent of Philippe le 
Hardi, dated May, 1278, offer proof of the exis- 
— of sworn surgeons for medico-legal expert 
work. 


Negotiable Instruments. ‘Some Necessary 
Amendments of the Negotiable Instruments 
Law.” By J.D. Brannan. 26 Harvard Law Re- 
view 493 (Apr.), 588 (May). 

“It is not intended in this article to suggest 
all the amendments which might be made for the 
improvement of the Negotiable Instruments Law 
or for the correction of mistakes in the act, but 
only to discuss such changes as seem to be most 
necessary.” 


Penology. See Criminology, Insanity. 


Police Methods. “The Scientific Police.” 
By Salvatore Ottolenghi. 3 Journal of Crimi- 
nal Law and Criminology 876 (Mar.). 

“Italy is the only country with an official 
school of scientific police for all the depart ments 
connected with the police. My course on the 
scientific police, given at the University of 
Sienna from 1896 to 1901, was, by order of the 
Secretary of the Interior, given in Rome after 
1902 for superior officers of the police. . . . A 
more elementary course of scientific police 1s 
given to pupils of the school of carabinieri. The 
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police school has a laboratory for research work 
and demonstrations and a criminal museum. 
The laboratory, besides being used for school 
purposes, serves for investigations by the judi- 
cial police.”” 

“The School of Scientific Police in Rome.” 
By Victor von Borosini. 3 Journal of Criminal 
Law and Criminology 881 (Mar.). 

“The relations between Professor Ottolenghi 
and the students were quite unique. He com- 
mands their respect; he has infused in them an 
immense interest in the science he represents 
and they would do anything for him. They are 
exceedingly proud that an authority of inter- 
national fame is their teacher. The reforming 
influence of the school on the Italian police is 
already noticeable. The progress is, the world 
over, undoubtedly along the lines of the Italian 
method, which enables commanding officers 
by the particular instruction, which they re- 
ceive in Rome, to do more efficient, preventive 
work. Prevention is far cheaper to society and 
far more ethical and moral than repression.” 


Procedure. ‘‘The Judicial Code of the 
United States, with some Incidental Observa- 
tions on its Application to Hawaii.’’ By Robert 
W. Breckons. 22 Yale Law Journal 453 (Apr.). 


“Although the code has been in operation 
but a short time, its workings [in Hawaii, where 
the author is United States Attorney] appear 
to be satisfactory.” 


See Criminal Procedure, Federal Equity Rules, 
Legal History. 

Professional Ethics. ‘‘Disbarment for Ques- 
tioning the Integrity of the Court.’’ By Charles 
A. Boston. 76 Central Law Journal 299 (Apr. 
25). 

“Let us hope that the time will come when 
no just man will be disbarred or censured for 
taking issue with a judge on the propriety of 
his conduct; and in closing I venture to suggest 
that the courts do not need to exercise this 
arbitrary authority in order to sustain their 
dignity, their power or the confidence of the 
people in the justice of their judgments or the 
incorruptibility of the incumbents of judicial 
position.” 


“The Lawyer.”’ By Justice John W. Goff. 
22 Yale Law Journal 433 (Apr.). 

An address delivered at Yale Law School, 
treating of a wide range of topics connected 
with legal practice, professional ethics and legal 
education, full of sound practical advice. 


Public Ownership. ‘Municipal Ownership 
of Public Utilities (concluded).” By Carmon 
F. Randolph. 22 Yale Law Journal 461 (Apr.). 


“At present the propaganda for municipal 
operation shows signs of abatement. Here 
the cost of acquiring private works has far 
exceeded expectations; there a debt limit has 
blocked the way. But, quite apart from these 
local checks, the propaganda, as a_ business 
proposition, seems to have lost ground generally. 


I think it has lost ground as an adjunct to 
municipal home rule, for, whatever the just 
claims of a community to self-government, it is 
perceived that a commonwealth cannot safely 
give its cities a free rein in business adventures. 


“IT am inclined to think the movement will 
more and more reflect political theories of a 
socialistic type.” 


Railway Rates. ‘Federal and State Co-op- 
eration on Rates.” By Charles E. Leland. 
76 Central Law Journal 317 (May 2). 

Proposing conferences between the Inter- 
state Commerce Commission and the state 
boards, held under concurrent federal and state 
legislation, the findings arrived at in such con- 
ferences being made binding upon the boards 
represented, and certain matters of litigation 
involving both interstate and intra-state rates 
being dealt with by the joint conference. The 
author has carefully worked out the details of his 
project. 


Real Property. See Escrows, Torrens Sys- 
tem. 


Recall of Judicial Decisions. ‘A Legisla- 
tive Curb on the Judiciary.”” By A. W. Rich- 
ter. 21 Journal of Political Economy 281 (Apr.). 

“Legislative bodies may create courts and may 
destroy courts, but they cannot stop half-way 
and create as courts nondescript bodies which, 
because they lack some of the essentials of 
judicial power, are not courts. So the legisla- 
ture may give or take away jurisdiction, but if 
it gives jurisdiction of a certain subject-matter, 
for instance, old-age pensions, employers’ lia- 
bility, or the like, it cannot deny sufficient judi- 
cial power to the courts so that they can give 
due process of law to parties before them, prop- 
erly protect the rights of parties, and give force 
to judgments. One of the essentials of judicial 
power under the American system of judicial 
administration is the right to refuse to administer 
unconstitutional laws. There is little doubt 
but that the courts will refuse to give it up.” 


See Constitutionality of Statutes. 


Roman Law. ‘The Recent Controversy 
about Nexum.” By F. de Zulueta. 29 Law Quar- 
terly Review 137 (Apr.). 

An erudite article of considerable importance 
for the student of origins of contractual obliga- 
tions in the Roman law. 

Sales. ‘“‘Sales of Goods Statutes in New 
York.” By Francis M. Burdick. 13 Columbia 
Law Review 389 (May). 

This article directs the reader’s attention to 
many important changes wrought by the New 
York statutes. 

Social Reform Legislation. ‘‘Dissatisfac- 
tion with our Judges.”” By C. A. Kent. 11 
Michigan Law Review 452 (Apr.). 

An article of sound temper, dealing, however 
in rather commonplace reflections. 
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See Constitutionality of Statutes. Laws — Their Practical Operation,” by Charles 


Statistics. “The Need of Social Statistics 1 Batcheller; “The Conclusiveness of Torrens 
as an Aid to the Courts.” By Walter F. Will. értificates of Title,” by William C. Niblack, 
cox. 47 American Law Review 259 (Mar-Apr.). |_| h¢ Ownership of Property in the United State 

“Our methods of ascertaining social fact are by the Federal Government — Whether as 
on the whole less developed than in any other Proprietor or Sovereign,” by Hon. Russell L, 
great industrial country; more and more our Dunn; “Impracticability of the Torrens Laws,” 
courts are finding it necessary to decide such by Vincent D. Wyman; “Torrens Land Title 


questions of fact; our national attitude towards A ec rae 
the courts is apparently changing from one of Registration in the State of New York,”’ by Gil. 


perhaps extravagant laudation to one of per- bert Ray Hawes; “Abstracts of Title,” by 













































































































































































haps excessive criticism. These facts seem to John D. Chamberlain; ‘Marketable Titles,” 


me to be interdependent.” 


Suicide. ‘‘Felo de Se.” By Wilbur Larre- 


more. 47 American Law Review 210 (Mar.-— 


Apr.). 

An exceedingly readable essay on various 
aspects of euthanasia and suicide, written in a 
literary rather than a legal vein. 


Titles. See Torrens System. 


Torrens System. The April number of 
Case and Comment (v. 19, no. 11) contains 
several articles on this topic, viz.: ‘‘The Torrens 


Admiralty. Death Claims Growing out of 
“Titanic” Disaster. eS. 


Judge Holt in the United States District 
Court for the Southern District of New York, 
dismissed April 21 the petition of the Oceanic 
Steam Navigation Company, Limited (the 
White Star Line) for the limitation according 
to the American law of its liability for losses 
resulting from the sinking of the Titanic on 
April 15, 1912. The British law, he held, must 
be applied to the case, fixing the liabilitity at 
about $3,000,000, rather than about $96,000. 
The Titanic, reported in N.Y. Law Jour. May 5. 


The Court said: — 


“Laying out of view the authorities in the 
case, it seems to me that three great fundamental 
principles of law relied on are decisive. The 
rule that the law of no nation has any ex- 
traterritorial effect is universal. The rule that 
a ship on the high seas is a part of the country 
to which she belongs is universal. The rule 
that liability for a tort is governed by the lex 
loci delicti is universal. If the owners of the 
Titanic under these circumstances can obtain 
a limitation of their liability in this court, 








Latest Important Cases 


by Almond G. Shepard, and “Let the Pur. 
chaser Take Care,” by Edward W. Faith. 


Water Powers. ‘The Conservation of Water 
Powers.” By Rome G. Brown. 26 Harvard 
Law Review 601 (May). 

“The policy of conservation, as applied to 
water-powers, should be recognized as the 
policy of promoting, as rapidly and as exten- 
sively as possible, within the law, the utiliza- 
tion of the perpetual and inexhaustible resources 
afforded by every water-power in this country, 
the development of which is, or can be made, 
economically feasible.” 





they could have obtained it if she had foundered 
in the harbor of Southampton, immediately 
after she started on her voyage, and while 
still undoubtedly within the territorial juris- 
diction of England. If they are entitled to 
limitation of liability in this country, they are 
entitled to limit their liability in all countries, 
according to the law ot each country in which the 
proceeding is brought. There were undoubt- 
edly upon the Titanic citizens of many countries 
and property belonging to citizens of many 
countries. Is the liability of the owners of the 
Titanic to be determined by the laws of each 
country in which suits happen to be brought 
no matter how much those laws differ? Is 
one claim to be determined by the law of France, 
of the suit is brought in France, and another by 
the law of Germany, or Italy, or Brazil, or 
Japan, merely because the suits are brought 
there? It seems to me that such results could 
not have been within the intention of Congress 
in passing the statute, and that the rule laid down 
by the Supreme Court in the case of The Scotland 
that when a collision occurs in the high seas 
between two vessels of the same country. the 
liability of their owners is to be determined 
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Latest Important Cases 


by the law of the country to which the vessel 
belongs, applies in this case.” 

Corporations. Liability for Debts of Prior 
Insolvent Corporation after Reorganization. U.S. 

In a decision of momentous importance, 
especially as to railroads, the United States 
Supreme Court laid down the general principle 
that a creditor of a corporation not a party to 
its organization may hold its successor for his 
debt. In this specific case the court, 5 to 4, 
in a decision which Mr. Justice Lurton, who 
dissented, declared ‘‘was alarming,” held the 
Northern Pacific Railway Company responsible 
for a $125,000 judgment against the Northern 
Pacific Railroad Company, which it succeeded, 
despite the fact that the court expressly stated 
that no moral wrong-doing was to be found in 
the reorganization. Northern Pacific Ry. Co. 
y. Boyd, L. ed. adv. sheets no. 13, p. 554, decided 
April 28. 

Mr. Justice Lamar, who delivered the majority 
opinion, said: 

“Corporations insolvent or financially em- 
barrased often find it necessary to scale their 
debts and re-adjust stock issues with an agree- 
ment to conduct the same business with the same 
property under a_ reorganization... . But, 
of course, such a transfer by stockholders from 
themselves to themselves cannot defeat the claim 
of a non-assenting creditor. As against him, 
the sale is void in equity, regardless of the motive 
with which it was made. For, if such contract 
reorganization was consummated in good faith 
and ignorance of the existence of the creditor, 
yet, when he appeared and established his debts, 
the subordinate interest of the old stockholder 
would still be subject to his claim in the hands of 
the reorganized company. There is no difference 
in principle if the reorganization, instead of 
being effectuated by private sale, is consum- 
mated by a master’s deed under a consent 
decree.”’ 

Mr. Justice Lurton said in his dissenting 
opinion: 

“It is not a case of the transfer by stock- 
holders of one company to themselves as stock- 
holders of another. The railroad company was 
hopelessly insolvent. Its annual deficit was 
about five million dollars. Its general creditors, 
represented by the general creditors’ bill, and 
its mortgage creditors, represented in the 
Mortgage foreclosure proceeding, were endeavor- 
ing to prevent a disintegration, and to bring 
the property to sale. The stockholders, repre- 
sented by the company, were resisting. The 
receivership had already lasted for several years 


and the situation was growing steadily worse. 
The lien creditors, to save themselves, de- 
vised a plan for the sale and purchase of the 
property by a new company which should assume 
their claims, so far as possible, and put the new 
company in shape to meet its obligations. A 
large sum of actual money was necessary, and 
also the consent of the stockholders, to bring 
about a speedy sale The very basis of 
the plan to receive any large sum upon stock 
sales was believed to depend upon making a 
market among the stockholders of the old com- 
pany. ... The price fixed turned out to be 
little below what the stock actually sold for on 
the open market for the year following the opera- 
tion of the property by the purchasers. The 
subscription price to the shareholders, as the 
situation then appeared, was deemed fair, full, 
and just by the very court which had approved 
the plan and decreed the sale, as is shown by the 
opinion of Judge Jenkins in the Paton case, 85 
Fed. 838.” 

The Chief Justice, Mr. Justice Holmes, and 
Mr. Justice Van Devanter concurred in the 
dissent. - 


Labor Unions. Closed Shop Conspiracy — 
Liability of Union for Non- Union Man's Loss 
of Employment. Conn. 


Closed shop agreements, which make it im- 
possible for non-union men to obtain work in 
a given community, were held to be illegal con- 
spiracies in a decision handed down April 18 by 
the Supreme Court ‘of Errors of Connecticut. 
The decision holds that a non-union craftsman 
thus debarred from work has the right to main- 
tain a suit for damages against the union which 
procures his discharge from a closed: shop and 
prevents his employment in other closed shops. 

The decision ordered a new trial of a suit for 
damages brought by Dominick Connors of Yon- 
kers against Patrick Connolly and other officers 
of the Danbury (Conn.) local of the United 
Hatters of North America. Conners sued for 
the difference between his wages as a common 
laborer at Yonkers and those as a skilled hat 
finisher at Danbury from Sept. 21, 1909. when he 
was discharged at the union’s demand from a 
factory at Danbury. 

The Court (Prentice, GC. J.) said in part: 
“Tt needs no argument to demonstrate that any 
combination between employers and employed 
which creates a condition in a community such 
as has been hereinbefore described, is a serious 
menace to the craftsman or workingman who, 
in the exercise of his free right of choice, does 
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not wish to join a union. It is calculated to 
place upon his freedom of choice and action a 
coercion which no longer leaves him wholly free. 
Its tendency is to expose him to the tyranny 
of the will of others, and to bring about a mono- 
poly which will exclude what he has to dispose of 
and other people need from the open market, or 
perhaps from any market.” 

Procedure on Appeal. New Trials — Right 
of Trial by Jury under Seventh Amendment. 

U.S. 

In Slocum v. New York Life Ins. Co., 33 Sup. 
Ct. Rep. 523, L. ed. adv. sheets no. 13, p. 524, 
the United States Supreme Court decided, April 
21, that a Circuit Court of Appeals, when re- 
versing a judgment of the Circuit Court entered 
on a general verdict in favor of plaintiff because 
of error in refusing to instruct the jury that the 
evidence was insufficient to sustain a verdict 
for plaintiff, cannot direct, although in accord- 
ance with the state practice as defined in Pa. 
Laws 1905, chap. 198, that judgment on the evi- 
dence be entered contrary to the verdict, but 
must award a new trial, in order to conform 
to the provisions of United States Constitution, 
Seventh Amendment, that “in suits at common 
law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury shall be 
otherwise re-examined in any court of the United 
States than accprding to the rules of the common 
law.” 

The opinion of the Court was delivered by 
Mr. Justice Van Devanter.- Four of the Justices 

. dissented, Mr. Justice Hughes writing the dis- 
senting opinion, and Justices Holmes, Lurton 
and Pitney concurring in his dissent. 

The decision is discussed editorially by the 
New York Law Journal in its issue of May 26, 
which declares that the minority ‘‘advance the 
more convincing arguments” in this “really 
great dissenting opinion.” 

We prefer to quote from the dissenting opinion, 
inasmuch as Mr. Everett P. Wheeler of New 
York, on behalf of a committee of the American 
Bar Association, has asked the Supreme Court 
to reconsider its decision, because of its ‘great 
importance to the whole country,’ declaring the 
granting of new trials in cases where upon the 
first trial it was decided as a matter of law that 
either party had the right to judgment is ‘one 
of the greatest abuses in the administration of 
justice.” 

Mr. Justice Hughes said: 

‘Of course, in any case where there are ques- 
tions of fact for the jury, the court cannot under- 
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take to decide them unless a jury trial is waived, 
But it would seem to be an entire misapprehen. 
sion to say that trial by jury, in its constitutional 
aspect, requires the submission to the jury of 
evidence which presents no question for their 
decision; and that, although there be no facts 
for the jury to pass upon, still the judgment 
which follows as matter of law can be arrived 
at only through a verdict. This is to create q 
constitutional right out of the practice of taking 
verdicts by direction. The ancient method of 
challenging the sufficiency of the evidence by 
demurrer, and thereupon either discharging 
the jury altogether or assessing the damages 
conditionally to await the decision of the de- 
murrer (Darrose v. Newbott, Cro. Car. 143) 
reveals the function of court and jury in a clearer 
light, and shows that the idea that the jury 
upon a trial where there is no evidence t» sustain 
a finding by the jury can be reached only through 
a verdict could not have been entertained at 
the time the Constitution was adopted. 

“To repeat and conclude: All that has been 
done in the present case could, in substance, 
have been done at common law, albeit by a more 
cumbrous method. There has been no invasion 
of the province of the jury. That conclusively 
appears from the fact that this court holds that 
there was no basis for a finding by the jury in 
favor of the plaintiff. We have here a simplifica- 
cation of procedure adopted in the public interest 
to the end that unnecessary litigation may be 
avoided. The party obtains the judgment 
which in law he should have according to the 
record. I submit, with deference, that in now 
condemning this practice, long followed in the 
courts below, this court is departing from, instead 
of applying, the principles of the common law, 
and is extending rather than enforcing the 
constitutional provision.” 


Pure Food and Drugs Act. Aftempt of a 
State to Burden Interstate Commerce — Conflicting 
State and Federal Regulations. U.S 


That the states, in enacting pure food and 
drug laws, must take care not to trespass upon 
the field of interstate commerce to which the 
federal pure food and drug act applies, was made 
clear by the decision of the United States Supreme 
Court in McDermott v. Wisconsin, 228 U. S. 
115, decided Apr. 7. The Court (Day. J.) 
held the Wisconsin law which permitted the sale 
of articles subject to the regulations of inter- 
stste commerce, only upon conditions that they 
contain the exclusive labels required by the 
state statute, to be in excess of the state's power 
and invalid. 
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MR. CROLY’S GODKIN LECTURES 


CCORDING to Mr. Herbert Croly, 

who delivered the Godkin Lec- 
tures at Harvard University this year, 
“the Supreme Court has acted as the 
most important policy-making branch of 
the government,”’ and “the monarchy 
of the law, re-enforced by the aris- 
tocracy of the robe,”’ has involved ‘‘cer- 
tain penalties of which the friends of a 
judicial aristocracy seem scarcely con- 
scious.” 

Mr. Croly seems to fall into the com- 
mon error of confusing the Supreme 
Court and the Constitution. Underlying 
his criticism is the assumption that the 
judges have the power to unmake the 
Constitution, to act according to their 
own sense of social justice, hence the 
failure of the law to reflect popular de- 
mands is the result not of the Constitu- 
tion but of the temperament of the 
judges, who have shown an “‘aristocratic’”’ 
tendency. Of course not every judge 
of the Supreme Court has possessed ideal 
qualifications for his office, and not every 
decision of the Court has been perfect. 
Yet the Supreme Court has shown a 
remarkable liberalizing tendency, as has 
been pointed out many times, especially 
by Mr. Charles Warren in his recent 
analysis of the numerous decisions of 
the Court on the validity of social re- 
form legislation. Theory requires a 
sound foundation of fact. All the fail- 
ings of state judges must not be imputed 
to the judges of the Supreme Court, nor 


must the restraints imposed on the 
exercise of judicial power be ignored. 
If the decisions of the Supreme Court 
have shown an “‘aristocratic’’ tendency, 
it can only be because the Constitution 
itself is a bulwark of aristocracy. With 
clear thinking Mr. Croly’s criticism 
becomes simply a criticism of the Con- 
stitution itself; what he says of the 
Court is mere surplusage. 

How about the Constitution? Mr. 
Croly said in one of his five lectures: 
“The machinery of amendment pro- 
vided by the Constitution did more 
than anything else to emancipate that 
instrument from popular control. The 
Constitution was really king. . . . Gov- 
ernment by law was monarchical.”” He 
speaks of ‘‘our royal Constitution.”’ It 
“‘was framed in order to escape popular 
control and to substitute the safe sov- 
ereignty of the law for a theoretically 
irresponsible and capricious popular 
despotism.”’ It was thus the outgrowth 
of a legalism hostile to democracy, in 
league, we ‘are to suppose, with the 
dominant economic interests of Ameri- 
can society. 

Here we find the assumption that the 
federal Constitution, though amendable 
only by means of a_ complicated 
machinery, cannot be changed when the 
people really desire it, without the need 
of conquering greater obstacles than 
those confronting the recently adopted 
amendments providing for the income 
tax and direct election of Senators. We 
find also the assumption that the people 
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cannot dominate their representatives in 
Congress, but are necessarily ruled by 
a political oligarchy not of their own 
choosing but forced upon them. The 
two assumptions are of course not 
tenable. The United States has been a 
democratic nation in theory and in 
practice; its Constitution is the result- 
ant of the natural forces at work in a 
democratic society, showing, it may be 
conceded, traces of the inevitable social 
inequality and class cleavage of an 
impure democracy, but possessing no 
defects which a purer democracy might 
not remedy; it is an instrument which 
can be modified and re-adjusted to 
meet every social demand, not an invin- 
cible superhuman agency. Mr. Croly’s 
theory is visionary and superficial. 

Mr. Croly maintains that construc- 
tive social reform and more direct popu- 
lar control of the machinery of govern- 
ment go together, that the union of the 
two is “not the work of irresponsible 
agitators,’ but “the reflection of an 
actual and inevitable alteration in the 
traditional balance between political and 
economic power in the United States.” 
We should perhaps refrain from criticis- 
ing this, because we cannot understand 
it. Political and economic power tend 
to unite, and the current movement of 
radical democracy is the direct result 
of the improved economic status of the 
laboring classes. Doubtless we are mov- 
ing toward a readjustment of the balance 
between the political power of the few 
and that of the many, on the basis of 
a chi ' economic relationship be- 
tween capital and labor. And this new 
social adjustment will undoubtedly 
achieve expression in the fundamental 
law. It does not follow, however, that 
there is an “essential connection’’ be- 
tween direct control of the operations of 
government by the people and a work- 
able program of social amelioration. 
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On the contrary the people have need 
of the services of experts, and of a com. 
plex governmental machinery, to realize 
fully what this program of social im. 
provement seeks to accomplish. That 
they are unable to appreciate the advan- 
tages of the existing machinery over one 
more clumsily constructed, and that they 
are demanding a system which they find 
it easier to understand and apply, are 
considerations which fail to vindicate 
the conception of popular intelligence 
and capacity so dearly prized by vision- 
ary students of our political institutions, 


THE LATE PROFESSOR 
WESTLAKE 


ROFESSOR JOHN WESTLAKE, 

the eminent English jurist, died at 
his residence at Chelsea Embankment, 
near London, on April 12, aged ecighty- 
five. How Mr. Westlake came to ac- 
quire an interest in international law is 
narrated in the following bit of auto- 
biography: “I had been trained by my 
father to take an interest in foreign 
countries and affairs, and always did so; 
but my attention was first drawn to 
international law by Christie, the emi- 
nent conveyancer, of whom I was a 
pupil. He and John Venn Prior, the 
equity draftsman, were the counsel in 
whose chambers I read in my student 
days. Christie suggested to me to write 
a book on private international law, or 
the conflict of laws: what was wanted, 
as he described it, was ‘to make Story 
readable.’ I took the advice, but found 
that something more than he had ex- 
pressed was required, and the result 
was my ‘Treatise on Private Inter- 
national Law.’ ”’ (1858). 

Westlake did much more than merely 
to make Story readable, that is not to 
be denied. His book was a landmark in 
the history of international law and a 
fifth edition appeared in 1912. At the 
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same time while unexcelled in breadth 
of learning and lucidity of statement, he 
has no doubt been surpassed in attrac- 
tiveness of presentation by some other 
writers upon international law. 

After his studies with Christie, Mr. 
Westlake, who had been graduated from 
Trinity College, University of Cam- 
bridge, was called to the bar at Lin- 
coln’s Inn in 1854. He was made a 
Q. C. in 1874 and enjoyed a considerable 
practice about that time before the 
Judicial Committee of the Privy Coun- 
cil, particularly in appeals from Canada. 

For twenty years, from 1888 to 1908, 
he held the chair of Whewell Professor 
of International Law at Cambridge. He 
was one of the founders of the Insti- 
tute of International Law and its honor- 
ary president at the time of his death. 
He was a member of the Hague Perma- 
nent Court of Arbitration from 1900 to 
1906. 

The death of Professor Westlake de- 
prives England of one of the most illus- 
trious members of a small group of 
jurists of remarkable scholarship and 
world-wide distinction. He took a deep 
interest in the promotion of international 
arbitration, and his influence will doubt- 
less be felt in the United States for a 
very long time, by reason of the rich 
legacy he left to the literature of inter- 
national law. 


BAR EXAMINATIONS IN NEW 
YORK 


T is to be hoped that the action of 

the Court of Appeals, in directing 
anew policy upon the part of the State 
Board of Bar Examiners of New York, 
will improve the character of all the 
examinations held henceforth. The 
direction issued by the Court April 28 
makes sufficiently evident the faults 
of the system against which criticism 


had been directed by the Judiciary Com- 
mittee of the Association of the Bar of 
the City of New York, and by the Asso- 
ciation itself in approving the committee 
report and in expressing by resolution its 
disapproval of the methods of the 
board : — 


The State Board of Law Examiners is in- 
structed so to frame the questions propounded 
to candidates for admission to practice as to per- 
mit of a reasoned answer to a question. The 
board is instructed in that respect to formulate 
questions, whether based upon decided cases or 
upon statutes, so as to ascertain the ability 
of the candidate to apply his knowledge of legal 
principles and statutory rules and to explain 
the method of their application by him, rather 
than to elicit answers the correctness of which 
will rest upon the candidate’s power of memo- 
rization. 


It is astonishing indeed to find that 
there has been a situation thus described 
by the committee: ‘“‘These questions 
are avowedly based wholly upon actual 
decisions of the Court of Appeals or the 
Appellate Divisions or the former Gen- 
eral Terms, and briefly state the facts 
set forth in the reports of the cases. 
The candidate is then asked to give a 
brief answer as to the point of law pre- 
sented, the question being put for in- 
stance thus: ‘All the above facts appear 
on the trial, judgment for whom and 
why?’ The test of the correctness of 
the applicant’s answer seems to be 
whether it is in accordance with the 
decision of the court in the particular 
case from which the question was de- 
rived.” 

There is something strangely primi- 
tive and sophomoric about such a 
method of examination. No skill would 
be required to prepare examination 
papers on this plan; any clerk capable 
of extracting the salient facts underlying 
a decision could frame the questions, 
and the method suggests the absence of 
any careful effort to determine the can- 
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didate’s grasp of fundamental legal prin- 
ciples. It takes something besides a re- 
tentive memory to make a good lawyer; 
desirable as an accurate memory is, 
overemphasis on this requirement cannot 
help setting a false standard, and admit- 
ting to practice many who have not the 
rudiments of a legal education. 

It is not to be denied that candidates 
for the bar should be familiar with the 
law of the state in which they intend 
to practice, and that they should be 
examined largely if not chiefly with a 
view to testing their knowledge in this 
respect. But it is equally important 
that they should have a general knowl- 
edge of the common law and its his- 
torical development and modification 
in the particular state, and of the legal 
principles underlying decisions of state 
courts which lead to rulings in particu- 
lar cases and may not be completely 
expressed in the final disposition of 
controversies. 

The action of the New York City Bar 
Association may well serve as an example 
to other bar associations, which should 
give heed to the quality of the examina- 
tions held in their respective states, and 
endeavor, by direct or indirect pressure, 
to raise the standards for admission to 
the bar by every means within their 
power. 


HAPPENINGS IN COURT 


MOTION for an injunction and 

receiver was being resisted before 
Judge Adelor Petit of the Circuit Court, 
in Chicago, a judge that has acquired 
quite a reputation because of continual 
newspaper attacks upon him. 

“This is simply a political intrigue to 
kill my client’s hopes as aldermanic 
candidate of the 7th Ward!”’ exclaimed 
his political attorney, handing a news- 
paper clipping to the judge. “Just look 
at that article about him.”’ 


The Green Bag 


The judge glanced at the long article, 
pushed it aside, and with a smile said, 
“Ah, that is nothing, nothing. It isn’t 
a hundredth part as bad as they say 
about me every once in a while. He will 
get used to that.”’ 


The lawyer withdrew with his client 
from the court room after a very bitterly 
contested motion for temporary ali- 
mony. In the hall he turned to his 
client and asked : — 

“Say, you heard your husband in 
there make some very serious charges 
against you and threaten to file a cross- 
bill. Can he prove anything like that?” 

“Well, I should say not! Every word 
of it was a lie.” 

Then after a few moments of silence, 
she added, meekly, “Say, how many 
witnesses would he have to have?” 


The military court had been more or 
less interrupted in their session, and all 
the officers on it had become more or 
or less irritated. Finally the Judge 
Advocate asked for a short recess until 
a certain witness for the prosecution 
would arrive, as otherwise there would 
be a break in the chain of evidence. 

“Don’t you think,’”’ interrupted one 
of the officers on the court, rather sar- 
castically, “‘that the intelligence of this 
court is sufficient to supply that link in 
the testimony if it is introduced later?” 

The Judge Advocate reddened; he 
hesitated, and then sputtered out, ‘‘Per- 
haps — perhaps, sir — it is possible, sir.” 


The accused was on trial before a 
military court and was seated near his 
counsel, when a witness was brought in 
and asked the formal question : — 

“Do you know the accused? 
state who he is.” 

The witness looked at the prisoner, 
and then at his counsel, hesitated a 
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moment, and stuttered, ‘‘Which one, 
sir?” 

In one of the southern states a colored 
gentleman had succeeded in getting 
elected Justice of the Peace. One day 
when he was holding court, he discov- 
ered he had no Bible to swear the wit- 
nesses by. After looking all over the 
room, in his despair he spied the colored 
parson, and his face instantly glowed 
with a smile. 

“Reverend Dr. Johnson,” he courte- 
sied, ‘‘I sure have lost my Bible, and I 
can’t swear my witnesses without one. 
The statute says I must swear the wit- 
nesses by having them place their right 
hand on the Bible, but another section 
says that I must follow the spirit rather 
than the letter of the law, and if you 
wouldn’t mind coming up here and let- 
ting the witnesses put their right hand 
on your brow, I know the statute will 
be complied with, for you sure’s got the 
Bible in your head.” 


AN ILLINOIS SENTENCE 


EARS ago in a “back district’ of 

Illinois there flourished a judge 
who was no mean politician, as will 
appear herefrom. He took particular 
care so to conduct himself on the bench 
that he would offend no one, and thus 
secure a re-election at the expiration of 
his term. In one section of his county 
lived a numerous family named Green. 
“Green’s Ridge’? was famous on account 
of the fact that every voter was related 
to the Greens, even if he did not actually 
bear the same name. These folks were 
extremely clannish, and always voted 
together. In contests where every- 
thing else was equal, it was found that 
the vote of Green’s Ridge was decisive. 
It follows that the person who was so 
unfortunate as to incur the displeasure 


of any one person of the “Ridge,” was 
sure to find the entire population lined 
up against him. Officeholders were 
satisfied to overlook many shortcomings 
of the Green family in order not to incur 
their enmity. 

One year Bill Green, the most notor- 
ious of the family, killed a man. It was 
a case of cold-blooded murder, and, 
although the “‘Ridge’’ attended the trial 
en masse, the jury was not to be over- 
awed, and rendered a verdict of guilty. 
Seeing the numerous Greens in atten- 
dance, and not wishing to offend any 
of them, the Judge was very lenient in 
his rulings, favoring the counsel for the 
defense and overriding the law and the 
prosecuting attorney unblushingly. His 
charge to the jury was a model of in- 
offensiveness and favorable to the pris- 
oner. It was apparently painful to him 
when the verdict was pronounced. 

Bill Green went back to jail and re- 
mained there until the prosecuting 
attorney had insisted several times that 
sentence must be pronounced. The 
relatives from the ‘Ridge’ were still 
around, and when it became noised 
about that the Judge had sent the sheriff 
to bring Bill Green into court to receive 
sentence, they all filed into the court- 
room and awaited developments. When 
the prisoner had been brought in the 
Judge glanced about the room, and 
began nervously: 

“Mr. Green, by the way, as you are 
no doubt aware, the recent trial ended 
in a manner rather unfortunate for 
yourself. That, you will take notice, 
Mr. Green, was not the fault of the 
court. The court, Mr. Green, you of 
course observed, had nothing to do with 
the making or rendering of the verdict. 
That was entirely a matter outside the 
jurisdiction of the court, and wholly 
with the jury, Mr. Green. Thejury was 
not of the court’s choosing, Mr. Green. 
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In fact, the court could have no choice 
in the matter of a jury, and in this case 
the court had no idea as to who would 
compose the jury, and had no part in its 
deliberations or conclusions. The court, 
Mr. Green, contented itself simply and 
solely with the law, and I hope you and 
your family, Mr. Green, have observed 
that the court kept strictly within its 
own proper sphere.” 

The judge glanced around and noticed 
that he had not yet given offense to the 
“Ridge,” and proceeded: 

“You no doubt observed, Mr. Green, 
that the jury — not the court, mind — 
returned a verdict. That verdict was — 
ah — was somewhat prejudicial to your 
interests, Mr. Green. It was, in fact, 
against you, Mr. Green. In fact, Mr. 
Green, the jury found you guilty of — 
of murder, Mr. Green.” 

Again the Judge glanced around the 
room. This time the ‘Ridge’ was 
frowning, and the Judge added hastily: 

“You understand, Mr. Green, that 
it was the jury, as I said before, and not 
the court, that returned that verdict.” 

Then the Judge hesitated for some 
time. The prosecuting attorney hinted 
that sentence must be pronounced. 

“Ah, yes,” continued the Judge. “‘You 
see, Mr. Green, the law makes it obli- 
gatory upon the court — and I wish you 
and your family to remember that the 
court did not make the law — to pro- 
nounce sentence upon you, without 
regard to what the feelings of the court 
may be. The sentence, Mr. Green, 
which the law provides—and_ with 
which the court had no part in the mak- 
ing — is that you — in fact, Mr. Green, 
the law says, as you are no doubt aware, 
that you must — must — hang. Now, 
Mr. Green, the court desires to make 
this ceremony as comfortable and con- 
venient for you as possible, and the court 
would like to know whether you have 
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any preference as to the time. What 
day, Mr. Green, would you prefer? ” 

“Friday is as good as any day,” an- 
swered Green, stolidly. 

“Ah, very good; it shall be as you 
desire, Mr. Greeen; and the court fixes 
Friday.”’ 

He bowed to Green and smiled at the 
“Ridge.” The attorney said the exact 
Friday must be named. 

“Oh, yes,”’ answered the Judge. ‘Mr. 
Green, the law says that the date, which 
means the day of the month as well as 
the day of the week, must be appointed, 
Now, Mr. Green, what day of the month 
do you think would best meet your con- 
venience? There are five Fridays in the 
next month — the 2d, the 9th, the 16th, 
the 23d and the 30th.” 

“The last one’s good enough for me,” 
said Green. 

“Very well, very well, Mr. Green. We 
will say Friday, the 30th. That will 
be the date, Mr. Green, if agreeable to 
you. I hope you and your family will 
observe that it is the law and not the 
court that specifies that these exercises 
must occur.” 

“There is a form prescribed by the 
statutes,” insisted the attorney, ‘‘that 
must be complied with in pronouncing 
a sentence, and the prisoner must stand 
while it is delivered.”” Green had been 
sitting sullenly in front of the judge. 

“Ah, yes,” said the Judge, “‘I believe 
there is. A mere formality. Now, Mr. 
Green, if you will rise, the court will 
read to you the form from the statute 
which the law says must be used in such 
cases as these. ‘It is the sentence of the 
court,’ that is the wording of the law, 
Mr. Green, ‘that you, William Green, 
shall be taken from this place of confine- 
ment, and on Friday the 30th day of 
June, you shall be taken thence to a 
place prepared and hanged by the neck’ 
— the words of the law, Mr. Green — 
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‘until you are dead. And may God 
have mercy on your soul.’ That, Mr. 
Green, concludes the duty of the court; 
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“ Putting earrings in Sarah’sears.... 5.26 
“* Decorating Noah’s ark and new 
| eer 4.31 
sg RRR Monee Serre” $67.30” 


and I trust that you and your family 
will observe that in all these proceedings 
the court is compelled by the law to act 
to perform this function, and that the 
court itself is in nowise responsible for 
the law, or for the action of the jury 
which resulted in this painful — painful 
to the court — proceeding. And now, 
Mr. Green, the court wishes you a very 
good afternoon.” 


A STATEMENT OF CLAIM 


O those that have difficulty in pre- 
paring more specific statements of 
claim, especially in the Municipal Court 
of Chicago, the following article may 
give a cue to the situation: — 

“An artist who was employed to 
renovate and retouch the great oil 
paintings in an old church in Belgium, 
rendered a bill of $67.30 for his services. 
The church wardens, however, required 
an itemized bill, and the following was 
duly presented, audited and paid: — 


“For correcting the Ten Commandments $5.12 
“Renewing Heaven and adjusting 


er ne Pe ne Ares 7.14 
“Touching up Purgatory and restor- 
a ee 3.06 


Brightening up the flames of Hell, 
putting new tail on the Devil, and 
doing odd jobs for the damned.. 7.17 
Putting new stone in David's sling, 


enlarging head of Goliath...... 6.13 
“Mending shirt of Prodigal Son and 
Chemie TA GRE... coc iven ets 3.39 


Embellishing Pontius Pilate and 
putting new ribbon on his bonnet 3.02 
Putting new tail and comb on St. 


eg ee 2.20 
“ Re-pluming and re-gilding left wing 
of the Guardian Angel ......... 5.18 


Washing the servant of High Priest 
and putting carmine on his cheek 5.02 
Taking the spots off the son of 
SR soso daccennunses Corea 10.30 


-— English Weekly. 


A FATAL ANSWER 
REPRESENTATIVE in Congress 
tells of an experience when, as an 
attorney for the defendant, he was 
examining the complainant in a certain 
case. 

His client, one Wheelock, had got into 
a quarrel with a certain McDonald, 
during their negotiations for the trade 
of horses. The quarrel had gone so far 
that McDonald had made application 
to a magistrate to have Wheelock bound 
over to keep the peace, alleging that 
he had threatened to do him, McDonald, 
bodily injury. 

When the case was called, McDonald 
testified to the circumstances under 
which Wheelock had threatened him. 
The cross-examination began. 

“Now, Mr. McDonald,” the lawyer 
said, ‘‘you declare that you are under the 
fear of bodily harm?” 

“I am, sir.” 

“You are even afraid for your life?” 

“T am, sir.” 

“Then you freely admit that Wheelock 
can whip you, Pat McDonald?” 

The question aroused McDonald’s 
“Trish” instantly. 

“Bill Wheelock whip me? Never!” 
he shouted. ‘I can whip him and any 
half dozen like him!” 

“That will do, Mr. McDonald,” said 
the attorney. The court was already in 
a roar, and the lawyer rested the case 
without further testimony or argument. 
The case was dismissed, for it was evident 
that McDonald could not be under seri- 
ous bodily fear of a man whom, in his 
own opinion, he had only to use one- 
seventh of his strength to whip. 
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USELESS BUT ENTERTAINING 


THE LAWYER’S BRIEF TO HIS LOVE 


Priscilla, it is more than wrong, 

To keep me in suspense so long! 

(See Bigelow’s “Torts” and Wharton’s ‘‘Crimes,”’ 
And Callahan v. Grimes!) 


Now, while the year is at the May, 
You ought the happy “‘yes”’ to say, 
Conforming to the well-known rule. 
(“Ex parte James O’Toole!’’) 


Too long I’ve been at call and beck 
(Smith v. Jones, page 9, ei seq.), 

I tell you, dear, it isn’t right! 

(See Gibbons v. White!) 


Should you refuse to grant my prayer, 
I'll have to find a girl elsewhere; 
Relying on the well-known case 

Of Simpkins v. Chase! 


But I’m assured that when you’ve read 
The cases cited just ahead 

You'll recognize, with mind profound, 
That my opinion’s sound; 


Which done, you’ll enter, blithe and free, 
A large ‘‘nolo contenderee!”’ 
And marry me to save, to boot, 
The further costs of suit! 
— Chicago Inter-Ocean. 





Few lawyers in Wisconsin enjoyed deeper 
respect of the public than did the late Chief 
Justice Edward G. Ryan, Wisconsin Supreme 
Court. Yet, he was a man of violent temper and, 
naturally, most decided likes and dislikes. In 
his “Story of a Great Court,’ a history of the 
Wisconsin Supreme Court, the present Chief 
Justice, John B. Winslow, tells a story that 
illustrates this characteristic of the great lawyer. 

“While in partnership with Senator Carpenter,” 
Justice Winslow writes, ‘‘there was employed 
in the office a clerk, against whom Mr. Ryan 
had taken a violent and uncontrollable dislike, 
so extreme that he could not even abide his 
presence in the same room. 

“At one time, while Mr. Carpenter was 
attending court in Beloit, this clerk came into 
Mr. Ryan’s room and asked him if he had any 
instructions to give him as to the office work. 

“*Yes, sir, I have,’ said Ryan, and turning 


to his desk, hastily wrote a few lines, handed 
it to the clerk and directed him to take it to 
Mr. Carpenter, as soon as he could. The clerk, 
impressed with the importance of the message, 
rushed to the station, just succeeded in catching 
the train, and on his arrival in Beloit made 
equal speed in taking the note to Mr. Carpenter. 
Tearing it open Mr. Carpenter read: 
““*Matt. H. Carpenter. Dear Sir: 
you to keep your lackey out of my office. 
“Yours respectfully, 
he. tx, RYAN. 


I want 





This must date from 1901 and upwards unless 
it comes down from the One Hoss Shay period: — 

Client rushes into his lawyer’s office: ‘‘I don’t 
believe we can collect that judgment you re- 
covered for me. I find the man has nothing 
but an automobile.” 

“Well,” said his counsel, stroking his chin 
thoughtfully, ‘‘Perhaps J could use that.”’ 





Assistant District Attorney Clark was con- 
ducting a case in the Criminal Court. A large, 
rough-shouldered negro was in the witness-chair. 

“An’ then,” said the witness, ‘“‘we all went 
down in the alley, an’ shot a few craps.”’ 

“Ah,” said Mr. Clark, swinging his eye-glass 
impressively. ‘Now, sir, I want you to address 
the jury and tell them just how you deal craps.” 

“Wass that?” asked the witness, rolling his 
eyes. 

‘Address the jury, sir,’’ thundered Mr. Clark, 
“and tell them just how you deal craps.”’ 

“Lemme outen heah,” said the witness, 
uneasily. ‘Firs’ thing I know this gemman 
gwine ask me how to drink a sandwich.”’ 

— San Francisco Argonaut. 





One dull day in a law office in a small Kansas 
town, the lawyer and his assistants were much 
surprised to see entering the door a man witha 
badly swollen face tied up with a big handker- 
chief. Before saying anything he sank wearily 
into a chair. Scenting an assault and battery 
case, and perhaps a damage suit, the lawyer 
briskly inquired what he could do for the weary 
one and the answer he received was: 

“Say is this the place where you pull teeth?” 

“No,” replied the lawyer. ‘We sometimes 
help people to cut their teeth, but we never pull 
them.” — Chicago Legal News. 
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Remarkable as it may seem, some of the 
biggest legal mistakes in drafting wills have 
been made by lawyers. Judge Bacon, whose 
property was valued at £118,403, wrote his 
legacies on a sheet of court paper, but, though 
he was an expert in law, he forgot to sign his 
own alterations to his will. An affidavit from a 
solicitor and an official of the Bloomsbury 
Court was necessary before matters were set 
right. Lord St. Helier and Lord Grimthorpe 
both failed to make proper wills. The latter’s 
will was a document of over 11,000 words, but 


in the matter of lengthy wills this was beaten by 
Edward Bush, a Gloucester engineer, who re- 
quired 26,000 words before he was satisfied with 
his provisions. He had an estate of £114,813. 
At the other end of the scale is the 12-line will of 
Lord Russell of Killowen, who in that space set 
his seal on £150,000. Lord Brampton took 
400 words to dispose of £142,000, while Lord 
Mansfield used only half a sheet of note paper, 
and a good second was Alphonse Henry Strauss, 
who bequeathed £296,221 in 43 words. 

— Dundee Advertiser. 





The Legal World 


Monthly Analysis of Leading Legal Events 

There seem to have been few impor- 
tant developments lately in the field of 
procedure, or the administration of jus- 
tice generally, though these matters 
figure prominently in discussion and 
enlist the attention of legislatures. Thus 
far we have learned of little legislation 
of importance, directly affecting the 
courts and the bar, which has been 
enacted in the legislative sessions of 
1913. ; 

Social legislation has occupied a large 
share of the attention of the state legis- 
latures this year. The number of state 
workmen’s compensation acts has been 
raised to almost a score. Many of the 
new systems are pseudo-elective, elec- 
tion being presumed in default of written 
rejection, this principle being applied 
in the statutes of West Virginia, Oregon 
and New York. Ohio has. provided for 
a compulsory state insurance fund to 
perfect its elective law. According to 
late reports other statutes were at the 
point of passing in Arkansas, Iowa, 
Minnesota, Nebraska and Texas. 

Widows’ and mothers’ pensions are 
perhaps the most important subject of 
social betterment legislation before the 


state legislatures. Ohio has enacted a 
pension law by which mothers without 
husbands to support them will draw $15 
a month, with an additional $7 for each 
child more than one. Pension laws are 
now on the statute books in Wisconsin, 
New Jersey and several other states, and 
Massachusetts has been seriously con- 
sidering the project. 

A bill regulating marriage along health 
lines has been re-introduced in a modified 
form into the New York legislature and 
has the active support of many organi- 
zations. ‘““That it should be possible to 
introduce such a bill,’’ says the Medical 
Record (New York), “‘is a healthy sign. 
Even if many of the schemes brought 
forward are unworkable, at least they 
show that steps are being taken to 
endeavor to save the race from deterio- 
ration, and with the aid of those best 
qualified to grapple successfully with 
the problem some practical plan may 
possibly be evolved.” 

Aside from social legislation, mention 
may be made of a number of “‘blue sky” 
laws passed in Ohio and other states, 
ostensibly for the protection of inves- 
tors, of the passage of the jury reform 
measure in New Jersey so persistently 


-<———o ee ee a I eR PE 4th 


269 





























284 


advocated by President Wilson, and of 
the approval by the Wisconsin legisla- 
ture of the proposed constitutional 
amendment providing for the initiative 
and referendum. 

The Foley bill incorporating the Rock- 
efeller Foundation, “‘to promote the 
well-being of mankind throughout the 
world,” has been signed by Governor 
Sulzer of New York. Among the incor- 
porators are John D. Rockefeller, John 
D. Rockefeller, Jr., Simon Flexner and 
Starr J. Murphy. 





Personal 

Frank L. Randall, lately superin- 
tendent of the Minnesota State Refor- 
matory at St. Cloud, has been appointed 
chairman of the Massachusetts Board of 
Prison Commissioners. He was selected 
by Governor Foss because of his excel- 
lent record and achievements as a pro- 
gressive penologist. 





Supreme Court Justices Eugene A. 
Philbin and Bartow S. Weeks, who were 
designated by Governor Sulzer to fill 
until Jan. 1 next the vacancies created 
by the resignation of Justice McCall 
and by the death of Justice Bischoff, 
took their seats on the bench April 28. 
Both appointments are regarded by the 
bar with great satisfaction, because of 
the high professional attainments and 
moral character of both men. 





Professor Melville M. Bigelow was 
the guest of honor of the Alumni Asso- 
ciation of Boston University Law School 
at a banquet tendered him on April 12. 
Nearly a hundred members of the Asso- 
ciation and their guests, including many 
leaders of the bench and bar of Massa- 
chusetts, paid their tribute to Professor 
Bigelow, who has been a member of the 
faculty of the school for forty-two 
years, has lectured to every class which 
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it has graduated since its inception, and 
was its dean from 1902 until 1911. 





Bar Associations 

American Bar’ Association. — The 
annual meeting of the American Bar 
Association will be held in Montreal, 
Canada, Sept. 1, 2, and 3 (Monday, 
Tuesday and Wednesday). The opening 
address will be delivered by President 
Frank B. Kellogg of Minnesota. Rt. 
Hon. Richard Burdon Haldane, Vis- 
count of Cloan, Lord High Chancellor 
of England, will deliver the annual ad- 
dress on Monday afternoon in the Prin- 
cess Theatre. He will be introduced by 
Chief Justice White of the United 
States Supreme Court. Hon. Charles J. 
Doherty, Minister of Justice and Attor- 
ney-General for Canada, will tender on 
behalf of the Dominion Government a 
reception to the Lord High Chancellor 
and the president and members of the 
Association. There will be a symposium 
on “The Struggle for Simplification of 
Legal Procedure’’ on Tuesday evening, 
the subject being considered under three 
sub-topics: (a) Some Causes,” by Hon. 
William C. Hook of Kansas, Judge of 
the Federal Circuit Court of Appeals, 
Eighth Circuit; (0) ‘Legal Procedure 
and Social Unrest,’’ by Hon. N. Charles 
Burke, Judge of the Maryland Court of 
Appeals; (c) ‘“The Goal and its Attain- 
ment,” by Hon. William A. Blount of 
Florida. Hon. William Howard Taft will 
present a paper on Wednesday at 10 
a.m., in the Royal Victoria College. 
The annual banquet of the Association 
will be given on Wednesday at 7 p.m., 
in the Rose Room of the Windsor Hotel. 
Hon. Elihu Root will preside. Maitre 
Labori, Batonnier of the Bar of the City 
of Paris, France, will respond to one of 
the toasts. The Commissioners on Uni- 
form State Laws will convene on Tues- 
day, Aug. 26, at 10 a.m. The Association 
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of American Law Schools will have its 
first session on Sept. 2, at 3 p.m. The 
Comparative Law Bureau will hold its 
annual meeting Sept. 2, at 3 p.m. The 
American Institute of Criminal Law and 
Criminology will convene Sept. 3, at 
2.30 p.m., in the New Banquet Room of 
the Windsor Hotel. 


Louisiana. — The annual meeting of 
the Louisiana Bar Association was held 
at New Orleans April 11-12, President 
Joseph W. Carroll delivering the open- 
ing address. Judge Robert H. Marr 
dealt with negro suffrage and the ease 
of constitutional amendment in ‘“‘A His- 
torical Review of the Constitution of 
Louisiana.”” ‘‘Each successive state 
Constitution provides an easier and 
speedier means of amendment than did 
its predecessor, until at last we have 
almost a referendum. Since the adop- 
tion of the Constitution of 1898 ninety- 
six amendments have been proposed 
and more than half of them adopted.” 
The constitutional convention of 1898, 
said the speaker, was concerned chiefly 
with the elimination of the negro as a 
voter; as the two amendments to the 
federal Constitution were never legally 
passed there was no reason why they 
should not be violated. Various phases 
of the law of the state with regard to 
corporations were discussed in papers 
presented by John H. Overton of Alexan- 
dria, Paul H. Kramer of Franklin, Ber- 
nard Titche of New Orleans, E. H. Ran- 
dolph of Shreveport, and Johnston Arm- 
strong. John Dymond urged codifica- 
tion of the corporation laws. On the 
next day W. A. Blount of Pensacola made 
an eloquent address deploring popular 
dissatisfaction with and unfounded criti- 
cism of the courts, and opposing radical 
projects such as the recall of judges. 
The committee which had investigated 
the notarial system reported in favor 


of abolition of statutory limitations on 
the number of notaries. In the report 
of the committee on uniform state laws 
some attention was given to the subject 
of sterilization of confirmed criminals 
and degenerates. A successful banquet 
closed the meeting. The officers elected 
are: Benjamin W. Kernan, president; 
Charles McCoy of Lake Charles, David 
M. Evans of Madison Parish, E. T. 
Weeks of New Iberia, and Purnell M. 
Milner of New Orleans, vice-presidents; 
and Charles A. Duchamp, secretary- 
treasurer (re-elected). 





Utah. — The Utah Bar Association 
held its annual social session in Salt 
Lake City April 19. Judge J. E. Booth 
of Provo gave an interesting talk on the 
practice of law in the territorial days. 
W.S. Dalton of Salt Lake told a number 
of stories about criminal procedure in the 
police court of Salt Lake City. Her- 
bert MacMillan, chairman of the execu- 
tive committee, gave a short talk and 
Judge T. D. Lewis and Judge M. L. 
Ritchie of Salt Lake spoke. 





American Society of International Law 

The seventh annual meeting of the 
American Society of International Law 
was held at Washington, D. C., April 
24-26. The meeting was opened by 
Senator Elihu Root’s presidential ad- 
dress, read in his absence by Dr. James 
Brown Scott, secretary of the Society. 
This paper dealt with Francis Lieber 
and his achievements in the field of 
international law. 

Many addresses were made at the 
sessions dealing with the Panama Canal 
controversy, but it was noticeable that 
few speakers of note took the ground 
that the Hay-Pauncefote treaty was 
not violated or that the dispute was not 
arbitrable. 

Crammond Kennedy of the bar of the 
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District of Columbia urged strict com- 
pliance with the letter and spirit of the 
Hay-Pauncefote treaty, and professed 
his belief in the feasibility of an impar- 
tial arbitration of the question. Chand- 
ler P. Anderson, former counselor of the 
State Department, who has been suc- 
ceeded by Prof. John Bassett Moore, 
prepared a paper which aimed to state 
the issues rather than to take a share in 
the controversy. 

Rear-Admiral Charles H. Stockton, 
U.S. N., president of George Washing- 
ton University, spoke in somewhat the 
same tenor as Mr. Kennedy. 

The contrary view regarding the 
question of tolls, however, was taken 
by Lewis Nixon of New York and by 
Richard Olney of Boston. Mr. Olney, 
former Secretary of State, declared 
that an impartial arbitration was not 
to be had in the Hague Permanent Court, 
and took the position that the United 
States as national proprietor of the 
Panama Canal does not have to charge 
its own shipping the same tolls as others. 
He made the point that ‘this is an 
artificial waterway, and it is a clear 
principle of international law that the 
’ owner of artificial waterways may ‘an- 
nex such conditions to its use as it may 
please.’ ”’ 

Other speakers were Gregers W. W. 
Gram, Minister of State of Norway, 
Professor Eugene Wambaugh of Har- 
vard Law School, and Talcott Williams, 
all of whom favored the ‘‘equal treat- 
ment” policy. In the evening Professor 
Emory R. Johnson submitted volum- 
inous statistical tables, and argued that 
political prudence and sound finance 
alike made it advisable to require all 
the traffic using the canal to bear its 
share of operating expenses and capital 
charges. 

At the closing session, Dr. Hannis 
Taylor made an earnest plea for the 
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repeal of the objectionable tolls pro. 
vision of the Panama Canal Act, and 
Professor Amos S. Hershey of the Univer. 
sity of Indiana took a similar position, 

An interesting question was raised 
by the slightly divergent opinions ex. 
pressed by Professor John Westlake 
and Thomas Raeburn White of Phila. 
delphia, regarding a minor point. Mr, 
White, urging arbitration, hoped the 
State Department would “embrace the 
opportunity of creating a _ precedent 
sustaining the proposition that it is 
not necessary in international law that 
injury should actually be suffered before 
a justiciable action arises.”” In a letter 
of similar tenor, the late Professor 
Westlake maintained that it was neces- 
sary “that an injury be actually sus. 
tained before a justiciable action arises.” 

Professor James W. Garner of the 
University of Illinois answered in the 
negative the question, ‘‘Has the United 
States the right to exclude from the use 
of the Panama Canal any class of foreign 
vessels, such as railway-owned vessels?” 
He said that the exclusion of railroad 
and trust owned vessels is nothing less 
than a penalty for violation of a law 
of the United States which has nothing 
to do with the protection or conduct of 
the canal, and is inconsistent with the 
treaty. 

At the annual banquet, Frederic R. 
Coudert of New York presiding as 
toastmaster, Jonkheer J. Loudon, Min- 
ister of the Netherlands, referred to the 
opening next September of the ‘‘Peace 
Palace’ at the Hague, donated by 
Andrew Carnegie. The Interparliamen- 
tary Union will meet at The Hague at 
the same time, rendering the occasion 
auspicious for the promotion of the 
movement for judicial settlement of 
international disputes. Minister Lou- 
don proposed that there be established 
in the Peace Palace an Academy of 
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International Law, where students may 
be given an opportunity to study inter- 
national law from masters of the subject. 
An endowment of over a million for 
such an academy, he said, has been 
promised by Mr. Carnegie if the first 
session the coming summer is a success. 
Other speakers at the banquet were 
Minister of State Gram of Norway, 
Professor Albert Bushnell Hart of Har- 
yard, and Representative James L. 
Slayden of Texas. 

The officers elected for the ensuing 
year are: President, Senator Elihu 
Root of New York; vice-presidents, 
Chief Justice White, Justice William 
R. Day, Philander C. Knox, Andrew 
Carnegie, Joseph H. Choate, John W. 
Foster, George Gray, William H. Taft, 
William W. Morrow, Richard Olney, 
Horace Porter, Oscar S. Straus, Jacob 
M. Dickinson and William J. Bryan. 
james Brown Scott was re-elected sec- 
retary and Chandler P. Anderson, treas- 
urer. 


Obituary 


Clopton, William H., former United 
States Attorney for the Eastern district 
of Missouri, a Confederate veteran, died 
at St. Louis April 17. 


Connoly, Theodore, for many years 
first assistant corporation counsel in the 
law department of New York City, died 
May 6. He was born in New Orleans 
and educated in France. After his 
admission to the bar in 1872 he edited 
“The New York Citations,” “The New 
York Criminal Reports” and ‘“‘Connoly’s 
Surrogate Reports.” He was the first 
editor of the New York Law Journal. 

Draper, Andrew Sloan, State Com- 
missioner of Education of New York, 
who died April 27, was graduated from 
the Albany Law School in 1871, practised 
law for five years, served as a member 


of the New York Assembly in 1881, and 
in 1886 was elected State Superintendent 
of Public Instruction. 


Dye, John T., termed by Benjamin 
Harrison the ‘greatest lawyer west of 
the Alleghenies,’’ died at Castleton, 
Ind., April 24. He was born in Kentucky 
in 1835. He was general counsel for the 
“Big Four’’ Railroad from 1889 to 1905. 


Elliott, Byron K., former Justice of the 
Indiana Supreme Court, author of several 
authoritative law books, and one of the 
foremost lawyers in his state, died at his 
home in Indianapolis April 19, at the 
age of 78. 


Fuller, Col. Charles W.,who died April 
28 in Bayonne, N. J., served as attorney 
for the Standard Oil Company and the 
Central Railroad of New Jersey, State 
Superintendent of Public Instruction, 
member of the State Board of Education 
and member of the state legislature. 


Gorell, Lord (John Gorell Barnes), 
former President of the Probate, Divorce 
and Admiralty Division of the English 
High Court, and since his retirement in 
1909 intrusted with judicial duties in 
the House of Lords and Judicial Com- 
mittee, died at Mentone, April 22, 
aged 64. He was the son of a Liverpool 
shipowner, was educated at Peterhouse, 
Cambridge, being graduated with math- 
ematical honors, was called to the bar 
at the Inner Temple in 1876. He ac- 
quired a considerable practice on the 
Northern Circuit and later in the com- 
mercial work of the London Courts, 
being made a Q.C. in 1888, and engaged 
in all the large mercantile and admiralty 
cases. About four years later Lord 
Halsbury made him a judge of the Pro- 
bate, Divorce and Admiralty Division. 
His recent labors as chairman of the Di- 
vorce Commission undoubtedly affected 
his health, The Law Journal attributed 
to him “the true spirit of the law re- 
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former,’ and says: “He had a keen 
intellect that never leaned to tech- 
nicality, a dignity and courtesy that 
no untoward incident could disturb 
and a readiness to listen that was all 
the more noteworthy because of his own 
economy in words.” 


Hallett, Judge Moses, died April 25, 
in Denver in his seventy-ninth year. 
He was born in Galena, IIll., and was 
admitted to the bar in Chicago in 1858. 
He went to Colorado in 1860 and was 
a member of the Territorial Council, 
1863-65; Chief Justice, 1866-76, and 
District Judge, 1877-1906. 


Henderson, John Brooks, formerly 
United States Senator from Missouri, 
and author of the Thirteenth Amend- 
ment to the Constitution of the United 
States, died at Washington, April 12, 
aged 86. Born in Virginia, he went 
to Missouri as a boy, became a school 
teacher and studied for the bar. After 
his admission he was elected to the state 
legislature and originated many of the 
Missouri railroad and banking laws. 
He was one of the Republican Senators 
voting for the acquittal of President 
Andrew Johnson. A few months later 
the Missouri legislature refused to re- 
elect him to the Senate. 


Keener, William Albert, LL.D., form- 
erly Justice of the New York Supreme 
Court, Story Professor of Law at Har- 
vard, and later Dean and Kent Professor 
in Columbia Law School, died in New 
York, April 22, aged 57. He was born 
at Augusta, Ga., and was graduated 
from Harvard Law School in 1887. At 
Columbia he lectured chiefly on equity 
and corporations. He was the author 
of a ‘Treatise on Quasi-Contracts” 
and editor of ‘‘Cases on Contracts,” 
“Cases on Quasi-Contracts,” “Cases 
on Corporations” and “‘Cases on Equity 
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Jurisdiction.”” He was active in the 
practice of law at 115 Broadway. 


Llandaff, Lord (Henry Matthews), 
who acquired a commanding position 
in the English courts as an alert and 
eloquent advocate, before he joined 
Lord Salisbury’s administration as Home 
Secretary in 1886, died in London, Apr, 
3. He was born in Ceylon in 1826, edu- 
cated in France and at the University 
of London, and called to the bar at Lin. 
coln’s Inn in 1850. He took silk in 1868 
and entered Parliament in the same year, 
As a barrister he appeared in many 
causes célébres, including the Tichborne 
civil trial. He was a man of rare social 
and conversational gifts, and of exten- 
sive knowledge of foreign systems of 
law. 


Magill, Edward W., Judge of Common 
Pleas Court No. 1, in Philadelphia, died 
Apr. 20, at the age of 55. He received 
his legal education at the University of 
Pennsylvania law school, and had no 
political backing in his candidacy for 
the bench, receiving the appointment on 
his merits as a lawyer. 


McWhorter, Henry C., for eighteen 
years Justice of the Supreme Court of 
Appeals of West Virginia, and long Chief 
Justice of that Court, died at Charles- 
ton, W. Va., Apr. 15. 


Read, John R., member of the Penn- 
sylvania Constitutional convention of 
1872, and former United States Attor- 
ney and Collector of the Port of Phila- 
delphia, died May 2 at the age of 70. 
He was known as one of the leading 
Democrats of Pennsylvania and _ had 
taken a prominent part in national con- 
ventions of the party. 


Tuck, William Henry, former Chief 
Justice of the Supreme Court of New 
Brunswick, died Apr. 8 at St. John, 
aged 83. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 


THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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CLAUDE D. RITTER 
611-12 First National Bank Bldg. 

Offices Equipped for Handling all Classes of 
Legal and Commercial Business 
Alabama Decatur 

also New Decatur 
E. W. GODBEY 
Post Office Block 








Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





Ariz : Also Los Angeles 
oe and New York City 


WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 
Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 
California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas’ Harry Gottesfield 
Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 


Stamford National Bank Building 


Phenix 











District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 


Birmingham England 








London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 
References in the United States: Bank of New York 
United States Fidelity and Guaranty Company 
England: Union of Lendees & Smith’s Bank 
Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: “‘Threefold London."" Western Union Code. 


Florida Tampa 
JOSEPH W. FRAZIER 

Real Estate, Corporation and Commercial Law 

Practice in all State and Federal Courts 

Suite 6-7-8 Hampton Block 

Georgia 
A. A. & E. L. MEYER 

Corporation and General Practice 
1101-4 Atlanta National Bank Building 








Atlanta 





Georgia Douglas 


J. W. QUINCEY 
Attorney-at-Law 


Union Bank Building 





Georgia Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark a 


F. W. Lipscomb right Willingham 
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Georgia Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts _ 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Massachusetts 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civi! Officers 


Fitchburg 











Illinois Chicago | Michigan Detroit 
MILLER & SMITH ; 
LAR } 
Practice in all State and Federal Courts © x eee » BRYANT 
Monadnock Block — 
Suits against United States. Patent Litigation. ae Ford Building E 
Indiana Indianapolis | Michigan Grand Rapids 


HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 





CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 





Minneapolis 





William J. Henley John L. Baker Michigan Trust Co. Bldg. 
Indiana Montpelier | \winnesota 
JOHN B. MASON DODGE & WEBBER 
a site Corporation, Commercial and Real Estate Law 
atnetuanna New York Life Building 
Iowa Shenandoah | Mississippi 


JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal! Courts 


G. B. Jennings L. H. Mattox 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Augusta 
WILLIAMSON, BURLEIGH & McLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
Joseph Williamson Ernest L. McLean 








Maine Bangor 
CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 
Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





Jackson 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 


Missouri Kansas City 
NEW, KENNISH & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 


Patterson and Passaic 


BILDER & BILDER 


Romaine Bldg. 
Patterson 





New Jersey 





150 Second St. 
Passaic 


Lawyers 





New York Buffalo 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





New York 
PLUMB & PLUMB 
Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 
Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 


Rochester 
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Cleveland 


A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 


Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
Charleston 
RUTLEDGE & 


Ohio 








South Carolina 
MORDECAI & GADSEN, 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 





Tennessee Knoxville 


JAMES B. WRIGHT 
Corporation and General Practice 


East Tennessee National Bank Building 














IRATE TE a A 
DISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse. 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


LEatent Lerye ' = Washington, D. Cc. 
UNIVERSITY OF MICHIGAN 


DEPARTMENT OF LAW 














Three years’ course leading to the degree of 
LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 


2 5c—How to Obtain a Successful 


Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up ina reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
Practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


AMERICAN | EGAL NEws 


737 Free Press Building, Detroit, Mich. 








West Virginia Beckley 


MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 





partment. Out of town business given personal 
attention. 
West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 








Dignified Publicity 


THE “‘A. L. N.”” LAW LIST | 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co., R.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 


representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | .EGAL NEWS 





737 Free Press Bildg., Detroit, Mich. 
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